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SOURCES OF FEEDER AIRLINE BUSINESSt 
PART I: PASSENGER TRAFFIC 


By Joun H. FReDerRIcK AND WILLIAM J. HuDSON 


That the present commercial air transportation system in the 
United States is inadequate must be the fundamental assumption for 
any representation looking toward the inauguration of feeder airline 
operations to supplement the present trunkline services. This as- 
sumption has resulted in considerable loose talk about our need for 
feeder airlines and the benefits to accrue therefrom. 


As in all services affected with a public interest the basis for need 
and the hoped for benefits of such a service may find expression in 
one or more of several ways according to the interests to be served 
in a particular community. Many people are not fully acquainted 
with the problems involved in the organization and development of 
feeder airlines yet often justify their establishment on no firmer 
grounds than those of civic pride and the desire to have a particular 
town designated as a stop. Such people believe they need the service 
because some nearby town has it or is supporting an airline appli- 
cation. Other groups will support feeder airline applications before 
the Civil Aeronautics Authority because their establishment will 
mean the building or improvement of an airport. Another source of 
pressure for feeder airlines is supplied by advocates of these services 
as a necessary adjunct to the national defense. It is, however, diffi- 
cult to find anything distinctive in air transportation more essential 
to national defense than in any other transportation agency, except 
to the extent that airline facilities may be used in actual military 





{ Editor’s Note.—The authors presented the first of their series in the January, 
1942 issue of this Journal in an article entitled ‘‘What Is a Feeder Airline?” In 
successive forthcoming issues there will appear ‘“‘Part II: Air Mail’ and “Part III: 
Air Cargo” of the ‘‘Sources of Feeder Airline Business” group. The series will conclude 
with an article of summary and analysis, yet to be entitled. 


[99] 
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operations. In fact, the war policy announced by the Civil Aero- 
nautics Board on December 12, 1941, suspended hearings on appli- 
cations pending for new airlines and any extensions to present ones 
for such a period as it considers appropriate. To date, however, 
neither the Civil Aeronautics Board nor the War Department has 
seen fit to call for further extension of present airlines or the estab- 
lishment of new ones. 


To attack the problem of feeder airlines on the basis of civic pride 
or under the guise of national defense would lead to an uneconomic 
development of such transportation agencies paralleling to some 
extent the hasty and unwise railroad construction of the latter part 
of the last century. Such a situation is what all sincere thinking per- 
sons wish to avoid in air transportation. 


There are occasions when feeder airline service to a community 
would serve to promote its business interests through faster trans- 
portation and communication and would enable it to compete on a 
more equal basis with another close by town that already has direct 
airline service. Moreover, there are those who, with a broader under- 
standing of the social and economic implications of air transporta- 
tion, approach the problem of an expanded air transport system 
from the point of view of what it would mean to the nation as a 


whole. They think of air transportation in terms of creating addi- 
tional leisure, as contributing to speedier and more efficient methods 
of distribution, and the manner in which it could add to the total 
wealth and welfare of not only a particular community but the 
nation as a whole. 


In the development of transportation in the United States there 
has been little coordinated planning. This has unfortunately been 
true of air transportation even though this naturally competitive 
industry has been brought to a high degree of monopoly by deliberate 
government policy. There has been, nevertheless, an expression of 
dissatisfaction from many sources over the manner in which the 
pattern of air transportation has been evolving.’ The first step in a 
sound appraisal of the merits of a feeder airline program is the 
determination of the specific objectives to be accomplished by the 
undertaking. In other words, how adequate are present air transport 





1. Under the authority contained in the President’s Executive Order of December 
18, 1941, full utilization and control of civil aviation facilities in time of war by the 
War Department was provided. See “Air Transport Association of America,’’ news 
release for December 23, 1941, and The Journal of Air Law and Commerce, “War 
Policy Announced by CAB,” January, 1942, pp. 82-8. 

2. See ‘‘Airlines Need ‘Star Routes’,” T. Park Hay, Aero Digest, January, 1938, 
pp. 24-26; “Opportunity for Feeder Lines,” Aero Digest, March, 1988, p. 32; “NAA 
Assails CAA for Inaction and Lack of Leadership in Expansion,” American Aviation, 
August 1, 1940, p. 8. 
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facilities and what are some of the basic facts pointing toward or 
away from the development of a national feeder airline program? 


In answering these and many other related questions a number of 
factors must be considered. Specifically: How many of our people 
have direct air transport service and where are they located? How 
adequate are our present airports and where are they located? How 
large or small are the several areas which might be given additional 
services, and can such communities or trade areas support a program 
of airline expansion when it becomes possible? There are also ques- 
tions of potential increased airmail, passenger, and express traffic 
which must be answered separately, all of which will play a part in 
determining sound public policy for the future expansion of our 
air transport system. While the solution to some of these questions 
will require the test of actual experiment and operations, it is possible 
at this time to present a composite picture of the air transport situ- 
ation of the nation as it exists today and to point out certain inade- 
quacies and regional inequalities of service.® 


For the purpose of this survey the United States has been divided 
into nine geographic divisions based on the classification used by the 
Bureau of Census.* This arrangement differs somewhat from the 
major railroad operating territories prescribed by the Interstate 
Commerce Commission. To have used the latter classification would 
have entailed dealing in parts of states which would serve no good 
purpose. Besides it would probably be unwise to attempt to analyze 
the status of air transportation on the same basis as railroad oper- 
ations because while the broad problems of each are somewhat 
similar, they differ sufficiently to merit treatment on different bases, 
and we have already permitted railroad philosophy to influence air 
transportation development too much.® 





3. It is important to keep in mind the distinction between the question at hand 
and two others which are a part of the same general problem of feeder airlines. The 
present investigation is concerned with the adequacy of the present commercial air 
transportation services. The other two aspects which are not considered at this time 
are whether or not the air transport industry or the government can support a nation- 
wide feeder airline program and the probable effect such a program, if carried out, 
— on the present channels of distribution and the transportation scheme as a 
whole. 


4. New England: Maine, New Hampshire, Vermont, Connecticut, Massachusetts, 
Rhode Island; Middle Atlantic: New York, New Jersey, Pennsylvania; East North 
Central: Ohio, Indiana, Illinois, Michigan, Wisconsin ; West North Central: Minnesota, 
Iowa, Missouri, North Dakota, South Dakota, Nebraska, Kansas; South Atlantic: 
Delaware, District of Columbia, Maryland, Virginia, West Virginia, North Carolina, 
South Carolina, Georgia, Florida ; Hast South Central: Kentucky, Tennessee, Alabama, 
Mississippi; West South Central: Arkansas, Louisiana, Oklahoma, Texas; Mountain: 
Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada; Pacific: 
Washington, Oregon, California. 


5. American Aviation, November 1, 1941, expresses keen dissatisfaction with the 
attitude of Mr. Ralph Budd, president of the Chicago, Burlington and Quincy Railroad, 
then Transportation Commissioner to the National Defense Advisory Commission, that 
air transportation is “unworthy of serious consideration as a transportation medium.” 
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Passenger traffic is fast approaching the stage where it is the 
greatest source of operating revenue for the airlines. The rapid 
growth of this type of traffic is attributed largely to a generally im- 
proved safety record, satisfactory business conditions, and in part 
to improved and more intensive airline promotion and selling. Air 
passenger revenues in 1941 accounted for approximately 66 per cent 
of airline earnings.* In determining the sources of potential pas- 
senger traffic we are principally interested in where people are lo- 
cated and how many of them now have direct air transport services. 
We want to know the extent of air transport services and facilities 
in one portion of the country as compared with another. We want 
an explanation of the inequalities of development, if they exist, and 
why they have come about as there are some common misconceptions 
of what areas of the country are underdeveloped and which have 
made the most progress in air transportation. 


How scheduled passenger services are geographically distributed. 
According to the 1940 Census, the population of the United States 
totals 131,669,275. The distribution of population of the United 
States by geographic division and the proportion of population with 
scheduled commercial air service in 1940 is given in Table I. It will 
be seen that of the total number of people, 39,262,344 are living in 
the 211 towns and cities that have direct air transport services by 
scheduled carriers. Typically, the Middle Atlantic region consisting 


TABLE I. 


Distribution of Population by Geographic Divisions and Proportion of 
Population with Scheduled Air Passenger Service in 1940* 
Percent Per cent of 


of total total divi- 
Per cent Poeaigne population sional popu- 


Total of total with air lation with 

Geographic population population scheduled scheduled scheduled 

Division in U. 8S. in U.S. air service service air service 
New England .............. 8,437,290 6.41 1,700,819 4.33 20.16 
Middle Atlantic .......... 27,539,487 20.92 12,072,556 30.74 43.84 


East North Central... 26,626,342 20.22 9,231,334 23.51 34.67 
West North Central... 13,516,990 10.27 3,194,473 8.14 23.63 
South Atlantic ............ 17,823,151 13.54 3,672,265 9.35 20.60 
East South Central... 10,778,225 8.18 1,656,444 4.22 15.37 
West South Central... 13,064,525 9.92 2,758,834 7.03 21.12 





Mountain: ................... 4,150,003 3.15 1,044,769 2.66 25.18 
PURMINO caps st 9,733,262 7.39 3,930,850 10.01 40.38 
ADE IAESS an sencesscote 131,669,275 100.00 39,262,344 100.00 29.08 





* Compiled from the 16th Census of the United States, 1940, Bureau of the Census, 
1941, and the Airline Traffic Survey, September, 1940, Civil Aeronautics Board, 1941. 





6. See, John H. Frederick, Commercial Air Transportation, Richard D. Irwin, 
Inc., Chicago, 1942, p. 296. 
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of New York, New Jersey, and Pennsylvania shows the greatest 
concentration of population with 20.92 per cent of the total for the 
country. More people in this division (30.74 per cent) have direct 
access to commercial air services than in any other part of the United 
States. The East North Central division with approximately the 
same percentage of population as the Middle Atlantic ranks second 
in the number of persons having direct air transport services, 23.51 
per cent of the total. The Pacific division, while it ranks seventh, 
with 7.39 per cent of total population, has the third largest popu- 
lation with direct airline service amounting to 10.01 per cent. It is 
probably coincidental that this region with about one-third the popu- 
lation of the Middle Atlantic section, has the same ratio with refer- 
ence to the per cent of population with air service. In each of the 
remaining divisions the percentage of total population exceeds the 
corresponding figure for the number of people served although the 
variation is not great in any instance. 


The outstanding fact to be observed from Table I is the dis- 
persion that exists between the percentages of divisional population 
now having direct access to scheduled air services. Here again the 
Middle Atlantic region is predominant with 43.84 per cent of popu- 
lation having such facilities. This high ratio is accounted for be- 
cause the large population centers of New York City, Buffalo, 
Philadelphia, and Pittsburgh are in this region. Bearing out the 
identical population ratios referred to above, the Pacific division 
with 40.38 per cent shows approximately the same degree of develop- 
ment as the Middle Atlantic section. The large cities of Los Angeles 
and San Francisco give prominence to this region. The East North 
Central division with the large cities of Cleveland, Chicago, Detroit, 
and Milwaukee and serving 34.67 per cent of the population ranks 
third in passenger traffic development. 


It is of particular interest to note that the Mountain district 
stands higher than the remaining divisions, all of larger population 
and smaller land area, with service for 25.18 per cent of its people. 
While the better showing of the Middle Atlantic, East North Central, 
and Pacific divisions are attributable to the predominence of large 
concentrations of population, such a characteristic is not present in 
the Mountain area. It thus appears that this region’s high relative 
position is due to a smaller population and a larger number of points 
served as contrasted to a large concentration of population at a few 
points and a smaller number of points served. The remaining five 
divisions show a variation of only 8.6 per cent in the amount of 
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population served, the highest per cent being 23.63 in the West North 
Central section and the lowest 15.37 per cent in the East South 
Central division. 


The influence of large urban populations in air transportation 
analysis. Mere casual observation of the statistics given in Table I 
may well lead to the mistaken conclusion that in the development of 
air transportation services undue preference has been given to the 
northeastern’ and Pacific coast sections of the country; this, how- 
ever, is not altogether true. It is the inclusion in these figures of the 
population of the major cities in these sections that tends to distort 
the real picture. The data presented in Table II may serve to modify 
this impression since the influence of the fourteen major cities in the 
United States of over 500,000 population is removed from the figures 
for each division. 


Under the arrangement in Table II the Middle Atlantic region 
now ranks second in total population but has declined to last place 
in the proportion of its people with direct air services, only 8.51 per 
cent. For this region we see a slightly more than 5 per cent decrease 
in its aggregate population, but a 35 per cent decrease in the number 
of people served in that division. Although there is less than one 
per cent change in the total per cent of population in the Pacific 
division the decline in the number of people served is from 40.38 to 
23.60 per cent. A rather prominent decline is also noted in the East 
North Central division, the drop being from 34.67 to 13.63 per cent 
in the number of people served. Less significant declines may be 
observed in the New England, West North Central, and South 
Atlantic regions. It is worth noting that due to the absence of large 
cities in the East South Central, West South Central, and Mountain 
divisions there is no change in the percentages for these areas. 


The changes just described in the relative positions of the several 
geographic divisions serve to illustrate the extremely strong influence 
that large concentrations of population exercise on the air trans- 
portation scene. They also serve to emphasize the care that should 
be used in the interpretation of such data. That the Middle Atlantic, 
Pacific, and North East Central states are much more advanced over 
the other states in the development of air services is subject to some 





7. A recent brief filed with the Civil Aeronautics Board (Docket Nos. 2-401(B)2 
et al.) protests that of a total of 5942 miles of new air routes for which certificates of 
convenience and necessity have been granted since August, 1938, only 1306 miles or 22 
per cent were granted to airlines operating west of a line extending from Winnipeg 
south to Brownsville, the approximate geographical middle of the United States. What 
a rn such a comparison have to the determination of policy for the granting 
of air routes 
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TABLE II 


Distribution of Population by Geographic Divisions and Proportion of 
Population with Scheduled Air Passenger Service in 1940* 


Adjusted to Remove Influence of 14 Cities with Population of 500,000 and Over 


Percent Per cent of 
of total total divi- 
Per cent Fegyee population sional popu- 


Total of total Ww with air lation with 

Geographic population population scheduled scheduled scheduled 

Division in U. S. in U.S. air service service air service 
New England .............. 7,666,474 7.01 930,003 5.51 12.13 
Middle Atlantic .......... 16,905,598 15.47 1,438,667 8.51 8.51 


East North Central.... 20,140,274 18.43 2,745,266 16.25 13.63 
West North Central.... 12,700,942 11.62 2,378,435 14.08 18.73 
South Atlantic ............ 16,300,960 14.91 2,150,074 12.73 13.19 
East South Central.... 10,778,225 9.86 1,656,444 9.80 15.37 
West South Central... 13,064,525 11.95 2,758,834 16.33 21.12 





Mountain «.ecscessoeseesee 4,150,003 380 — 1,044,769 6.18 25.18 
I ince 7,594,449 695 1,792,037 1061 23.60 
TOTALS. ............109,301,450 100.00 16,894,519 100.00 _—‘15.46 





* Compiled from the i6th Census of the United States, 1940, Bureau of the Census, 
1941, and the Airline Traffic Survey, September, 1940, Civil Aeronautics Board, 1941. 


Total population of the following 14 cities of over 500,000 is 22,367,825: 
Baltimore, Boston, Buffalo, Chicago, Cleveland, Detroit, Los Angeles, Mil- 
waukee, New York, Philadelphia, Pittsburgh, St. Louis, San Francisco, and 
Washington, D. C. 
qualification. A high ratio of population served, as has been demon- 
strated, does not mean that adequate air facilities are available with 
regard to the area as a whole. For while the larger urban centers 
may have these facilities, the remaining and extremely important 
segment of population living without these centers is at a distinct 
disadvantage by being without them. 


Figure I graphically illustrates, by division, the percentage of 
population with scheduled air service located in cities with popula- 
tions of 500,000 or over. The divisions are arranged by rank of the 
largest percentage of population served. The importance of these 
large centers as the potential source of air passenger traffic for each 
division is clearly indicated. In the Middle Atlantic division 88 per 
cent of the population with direct scheduled air transportation is 
located in New York City and Buffalo. Second in rank is the East 
North Central division with 70 per cent of the people served living 
in such large cities as Chicago, Detroit, Cleveland, and other urban 
centers. These large urban centers are of decreasing importance in 
the remainder of the divisions. Percentages for the East and West 
South Central and Mountain divisions are not shown inasmuch as 
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FIGURE I 


Divisional Percentage of Population with Scheduled 
Air Service Located in Cities of 500,000 and Over 


Middle Atlantic Re 8S | 
East North Central |x 707 | 
Pacific es °° : 
New England a 45% 
South Atlantic a 41% 

West North Central a 25: 


East South Central None 





West South Central None 











Mountain None 














Total United States Poe 57% 








0 20 40 60 80 100 
Per Cent 


there are no large centers of population located within them. It is 
significant that of the total population in the United States having 
direct access to scheduled airlines the fourteen largest urban centers 
account for approximately 57 per cent of the total. 


The geographic distribution of the cities served by scheduled air 
carriers. Further evidence that a large proportion of population 
served in a specific or closely defined area is not necessarily indic- 
ative of the degree of development of its air transportation facili- 
ties is offered in Table III. Comparison of the figures in this table 
with those in Table I discloses decided differences between the 
population factor and the percentage of cities served in a geographic 
division. Whereas the Middle Atlantic and East North Central 
divisions contain almost forty-four per cent of the cities and towns 
of over 5000 population, together, they have scheduled services 
available to only 3.52 and 5.57 per cent, respectively, of the com- 
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munities in their areas. At the other extreme the East South Central 
and Mountain regions, which account for slightly more than eight 
per cent of the total cities and towns, have services to 24.70 and 38.55 
per cent, respectively, of the communities in their divisions. Among 
the remaining divisions there is relatively little change in their stand- 
ings as between the factors of population and communities served. 
They tend to cluster rather closely together and each display to a 
varying degree the characteristics of the divisions just analyzed. 
The foregoing contrast of the degree of development of air terminals 
in the several divisions suggests that where there are large concen- 
trations of population, there is a tendency toward the intensive 
development of air transport traffic at a relatively few centers, and 
where there is a dispersion of population over a large area, the 
development of traffic is extensive, covering an increased number 


of cities. 
TABLE III 


Distribution by Geographic Division of Scheduled Air Passenger Service 
to Cities and Towns in the United States in 1940* 

No. of cities Per cent 
and towns Per cent of cities 
over 5000 of total and towns 

No. of cities population cities and in division 
and towns Per cent of with towns with with 


Geographic over 5000 total cities scheduled scheduled scheduled 
Division population and towns airservice air service air service 


New England 10.93 8.06 7.66 
Middle Atlantic 7.58 3.52 
East North Central Z 11.37 5.57 
West North Central : 13.27 13.66 
South Atlantic ; 14.69 14.83 
East South Central i 9.95 24.70 


West South Central i 10.43 11.28 
Mountain 15.17 38.55 


Pacific wy. 9.48 13.60 











TOTALS 2,031 100.00 10.39 





* Compiled from the 16th Census of the United States, 1940, Bureau of the Census, 
1941, and the Airline Traffic Survey, September, 1940, Civil Aeronautics Board, 1941. 


Present sources of airline passenger traffic. In the preceding 
analysis the discussion of the place occupied by large urban centers 
in the apportionment of air service facilities was given particular 
emphasis, so much in fact, that their relevance as a present source 
of passenger traffic might well be assumed. The surveys of airline 
passenger traffic made by the Civil Aeronautics Board in November, 
1939, and September, 1940, measure their significance in terms of 
their actual traffic generating ability. 
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Of the fourteen cities of 500,000 population and over (see foot- 
note of Table II) twelve are included among the top fourteen cities 
of the nation by rank in order of passengers originated at or destined 
for those cities. A total of 248,574 passengers were tabulated for 
the terminal points included in the November, 1939, survey. These 
twelve cities alone accounted for 152,060 passengers or 61 per cent 
of the total. An identical percentage of the passengers tabulated in 
the September, 1940, survey was attained by these same cities, when - 
they contributed 258,251 passengers out of a total of 421,749 pas- 
sengers recorded. In the following commentary on the September, 
1940, survey, the Civil Aeronautics Board succinctly sums up the 
position of large cities with respect to air passenger traffic: 


A striking characteristic of air passenger traffic is its high degree of con- 
centration among relatively few air stations. 3.6 per cent of the total number 
of air stations accounted for half the number of passengers, 13.0 per cent of 
the air stations for three-quarters of the passengers, and 30.2 per cent of the 
air stations for 90 per cent of the passengers. The remaining air stations, 
amounting to 70 per cent of the total, produced, of course, only 10 per cent of 
total traffic.® 


TABLE IV 


Summary by Geographic Division of Origination and Destination Survey 
of Revenue Passenger Traffic, November, 1939, and September, 1940* 














November, 19391 September, 19402 

Geographic Number of Per cent Number of Per cent 
Division passengers of total passengers of total 
New England .................... 17,694 7.12 32,547 7.72 
Middle Atlantic ................ 61,270 24.65 108,020 25.61 
East North Central.......... 58,981 23.73 99,663 23.63 
West North Central.......... 16,263 6.54 27,892 6.61 
ee cE Et 31,730 8.75 49,741 11.79 
East South Central .......... 8,780 3.53 14,086 3.34 
West South Central .......... 18,155 7.31 27,948 6.63 
RNR TEED sp eacaeadicccesetesesseces 8,153 3.28 13,817 3.28 
Pacific 27,548 11.09 48,035 11.39 
é CY i \ eee eee 248,574 100.00 421,749 100.00 





1 Includes 181 stations and co-stations. 

2 Includes 203 stations and co-stations. 

* Compiled from the Airline Traffic Survey (Origination and Destination), No- 
a and September, 1940, Civil Aeronautics Board, Washington, D. C., 1940 
an ; 





8. These twelve oe. by rank in order of ery origination and destination, 
are as follows: New York, Chicago, Washington, D. C., Detroit, Boston, Los Angeles, 
Cleveland, San Francisco, Pittsburgh, Philadelphia, St. Louis, and Buffalo. The 
cities of Milwaukee and Baltimore ranked thirty-third and forty-eighth, respectively. 
See Airline Traffic Survey (Origination and —, September, 1940, Volume I, 
Civil Aeronautics Board, Washington, D. C., 1941 

9. Airline Trafic Surve 1 et arg and Destination), September, 1940, Volume 
I, Civil Aeronautics Board, Washington, D. C., p. 1. 
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When the airline passengers tabulated in the two surveys by the 
Civil Aeronautics Board are allocated to the several geographic 
divisions, the proportion of traffic originated at or destined for each 
division corresponds roughly to the distribution of population be- 
tween those regions, as given in Table I. Eight of the fourteen 
major cities are situated in the Middle Atlantic and East North 
Central divisions and account for approximately fifty per cent of 
all passenger traffic. Inter-city travel between New York, Chicago, 
Detroit, Buffalo, and Cleveland is responsible for the greater part 
of the total traffic of these two regions. Practically all New England 
traffic is centered in the cities of Boston and Providence and amounts 
to only 7.72 per cent of the total passengers tabulated. In the South 
Atlantic division the overwhelming percentage of passenger traffic 
has its point of origination or destination at Washington, D. C. 
Baltimore accounts for but a minor portion of the divisional traffic. 
The major source of traffic in the Pacific division is the interchange 
between San Francisco and Los Angeles. Only a small amount of 
the traffic originated in this division is destined for New York or 
other points east. The importance of the West North Central, East 
and West South Central and Mountain divisions, as contributors to 
present air passenger travel is not great since, together, they are 
responsible for less than twenty per cent of total revenue passengers. 


Air passenger traffic and consumer purchasing power. The 
preponderance of actual passenger traffic in the Middle Atlantic 
and East North Central divisions has been pointed out as due to 
the dense populations and, consequently, larger cities located in those 


TABLE V 


The Distribution by Geographic Division of Income Tax Returns in the 
United States for 1938* 











Number of Per cent Persons per 

Geographic income tax of total income tax 
ivision returns, 1938 returns return 
New England .............-.------- - 533,111 8.68 15.83 
Middle Atlantic .................... . 1,864,437 30.37 14.77 
East North Central................ . 1,389,350 22.63 19.16 
West North Central .............. 44,874 7.24 30.38 
South Atlantic 2.20.02... 547,858 8.92 32.53 
East South Central ................ 170,464 2.78 63.23 
West South Central ................ 344,691 5.61 37.90 
Mountain 158,339 2.58 26.21 
Pacific 686,860 11.19 14.17 
TODAS aie acess cscs .. 6,139,984 100.00 21.44 





"oo from: Population and Its Distribution, Sixth Edition, 1941, New 
York, J. Walter Thompson Company. 
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regions. This further suggests a relationship between the popula- 
tion of the several regions served by scheduled air carriers and total 


purchasing power. 


Two of the common indices of consumer purchasing power for 
a geographical or marketing area are those of “persons per income 
tax return” and “retail sales.” In Table V we find that, as measured 
by income tax returns for 1938, the largest earnings per capita are 
found in the highly industrialized and commercial regions of New 
England, Middle Atlantic, East North Central and Pacific divisions. 
Each of these divisions was well ahead of the United States average 
of 21.44 persons per income tax return in 1938 and the present tax 
law will undoubtedly place them in an even more prominent position. 
The remaining five divisions, which are predominantly agricultural, 
are to varying degrees below the national average. The East South 
Central division is outstanding because of the paucity of large 
individual earnings which ranks it two hundred per cent under the 
average for the United States. 


Retail sales in the United States totaled $42,041,790,000 in 1940. 
The extent to which commercial airlines have tapped the sources of 
potential passenger traffic as measured by this index, is suggested 
in Table VI, which shows the amount of sales accounted for by 
each geographic division and the proportion of divisional sales which 
were made in the cities served by scheduled air carriers. 


If consumer purchasing power reached by scheduled airlines is 
any measure of the adequacy of air transportation facilities then we 
are indeed much better off in this respect than the study of popu- 
lation and cities served would indicate. In every instance the divi- 
sional percentage of retail sales reached by the airlines is consider- 
ably larger than similar comparisons of population and cities. This 
is to be expected since air terminals have tended to be located at 
the larger cities which are also the high points of business activity. 
Even so, Table VI indicates a huge reservoir of purchasing power 
that remains untapped in each of the divisions of the country. 


The amount of retail sales reached directly by scheduled air- 
line services ranges from 29.66 per cent in the West North Central 
division to 52.94 per cent in the Pacific. Both the Middle Atlantic 
and East North Central areas show a relatively high percentage of 
sales covered with 51.26 and 46 per cent, respectively. The New 
England section, which ranks second in the number of persons per 
income tax return, is in eighth position with only 30.40 per cent of 
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TABLE VI 


Distribution by Geographic Division of Retail Sales in the United States and 
the Proportion of Sales in Cities with Scheduled Air Service in 1940* 


Amount Percent Per cent of 

Per cent of retail of total total divi- 

Amount of of total sales made retail sional retail 

retail retail in cities sales made sales made 

Geographic sales sales in served in cities in cities 

Division (add 000) U. S. (add 000) served served 
New England.............. $ 3,318,214 7.89 $1,008,693 5.75 30.40 
Middle Atlantic .......... 10,291,937 24.48 5,275,724 30.07 51.26 


East North Central... 9,251,114 22.00 4,255,882 24.25 46.00 
West North Central... 4,138,883 9.84 1,227,432 6.99 29.66 





South Atlantic ............ 4,368,947 10.39 1,878,987 10.71 43.01 
East South Central... 1,845,037 4.39 727,921 4.15 39.45 
West South Central... 3,101,358 7.38 1,261,570 7.19 40.68 
Mountain ...................0-- 1,427,541 3.39 635,198 3.62 44.50 
AGG: scca sess cscovcscous 4,298,759 10.22 2,275,675 12.97 52.94 

TOTALS .......... $42,041,790 100.00 $17,547,082 100.00 41.74 





* Compiled from the 16th Census of the United States, 1940, Bureau of the Census 
(1941), and the Airline Traffic Survey, September, 1940, Civil Aeronautics Board (1941). 


its retail sales reached by scheduled airlines. Three divisions show 
a larger percentage of retail sales in cities served by scheduled air- 
lines as compared to their share of total sales; three reflect the 
same percentage for each category; and three less than their per- 
centage contribution to total retail sales. 


Summary and some general conclusions. When we bring to- 
gether the salient facts of the preceding analysis we find that: 


1. Of the 131,700,000 people in the United States in 1940, only 
39,000,000 or about 29 per cent had direct access to scheduled air- 
line service. 


2. More than half of the population now served (57 per cent) 
live in fourteen cities of 500,000 people and over and eight of these 
cities are located in the northeastern portion of the country. 


3. When the influence of the populations of these large cities 
is removed, just 15.5 per cent of the remaining population has direct 
access to airlines. 


4. Only ten per cent of the more than 2,000 cities of over 5,000 
people are served by scheduled carriers. 


5. Passenger traffic is highly concentrated among relatively few 
cities with approximately 61 per cent of actual air traffic originated 
at, or destined to, fourteen major cities. 


6. About 42 per cent of the total retail sales in 1940 were made 
in the cities and towns served by scheduled airlines. 
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7. There is a high correlation between population and retail 
sales in cities now served and the actual volume of passenger traffic 
of the nine geographic divisions. 

8. The divisional analysis shows some evidence of an inverse 
relationship between density of population and the number of cities 
with scheduled airline service. 

9. The Mountain and Pacific divisions rank first and second, 
respectively, in over-all scheduled air services, and contrary to 
popular belief, the Middle Atlantic and New England regions rank 
eighth and ninth in order of scheduled airline services. 

We have, therefore, a general picture of air passenger services 
from the standpoint of the scope of national development today. 
While these general considerations will not apply with equal force 
to specific areas, say individual states or some groups of states, they 
are sufficiently accurate to serve as the basis for some definite con- 
clusions as to the need for feeder airline services. 

From the point of view of a coordinated national air transpor- 
tation system, there is little indication of a specific plan of develop- 
ment. Some characteristics of the scope of air passenger services 
have been brought together in Table VII and each geographic 
division has been assigned a number indicating its rank for each 
category.’° The random distribution of these values among the several 
divisions is fairly indicative of the fact that previous airline develop- 


TABLE VII 


Geographic Divisions Ranked According to the Extent of Development of 
Scheduled Air Passenger Service in 1940 


Divisional Rank of Air Passenger Service According To 














Cities Retail sales 
Population and in cities 
Geographic Population served towns Airports and towns 
Division served (adjusted)1 served utilized served 
New England 8 8 8 2 8 
DUIS CIBC nccescsiccesssisntencnsnosecene 1 9 9 8 2 
East North Central ........................ 3 6 4 9 3 
West North Central ...................... 5 4 3 3 9 
South Atlantic 9 7 2 5 5 
East South Central... Z 5 6 1 7 
West South Central.....................-. 6 3 5 7 6 
Mountain 4 1 1 4 4 
Pacific 2 2 7 6 1 








1 See Table II, 





10. The states were tabulated separately and new combinations of six, eight, 
and twelve divisions used to try to find some regrouping that was homogeneous, but 
the same general inconsistencies appeared in each new arrangement. 
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ment of air passenger services has lacked both planning and co- 
ordination. When viewed from the standpoint of the industry, a 
general pattern of passenger service growth may be observed. It is 
not suggested that the design has been the result of a conscious effort 
to formulate a national air transportation policy; rather, it seems 
to have been the outgrowth of the efforts of the industry to make 
the business pay. It has taken form as an intensive development of 
air routes and passenger services between cities of large populations 
with the expectancy of the largest immediate volume of traffic. This 
presumption is borne out in the preceding analysis of the sources of 
airline passenger traffic. 


It seems to be clear that, while we have succeeded in tying 
together the most important commercial and industrial centers of 
the nation by commercial air transportation, scant attention has been 
given to opening this new transportation agency to the hundreds of 
smaller communities of the nation. We still have a long way to go 
before we can boast of a national air transport system of adequate 
proportions. The social and economic need for a well planned and 
coordinated feeder airline system to supplement present trunk line 
operations becomes apparent when we consider that insofar as retail 
sales are a measure of consumer purchasing power, only 42 per cent 
has been tapped. Couple this with the fact that just 30 per cent of 
our people have direct access to scheduled airline facilities and a 
startling inadequacy is seen. In other words, 58 per cent of con- 
sumer purchasing power is approximately 70 per cent unexploited 
in the field of air transportation. 


Although the volume of air passenger traffic has increased 
rapidly from a bare quarter of a million passengers in 1930 to almost 
four millions in 1941, we have as yet seen only the beginning of 
mass acceptance of air travel. A couple of years ago one estimate 
of “reasonable projections for future years” was :™ 

1940 2.2-2.6 millions 
1941 2.9-3.3 millions 
1942  3.7-4.1 millions 
1943 4.3-4.7 millions 
1944 = 4.7-5.2 millions 


In both 1940 and 1941, these estimates were exceeded by several 


hundred thousand revenue passengers, and the present growth of 
air travel would move the trend value for 1944 to nearly nine million 





11. See The Air Lines, Stern, Wampler & Co., Inc., Chicago, 1940, p. 4. 
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passengers. But is this increase in traffic to come only from the 
cities that now have scheduled airline service? An eight-day survey 
of air passenger traffic, taken from August 1 to August 8, 1941, by 
members of the Air Transport Association of America showed 
that 67.5 per cent of air travel during the period was for business 
reasons and 32.5 per cent was for personal reasons.** From the 
standpoint of business travel alone, present air stations could un- 
doubtedly furnish nine million airline passengers in 1944. But air 
transportation is no longer a novelty to the American people, and 
it is to be expected that as they become more familiar with the advan- 
tages afforded by it, the pressure for the expansion of air transport 
facilities will come not only from the big cities but also from the 
smaller communities not now served. It is hardly likely that we 
can have a continued vertical expansion of air passenger traffic 
through the increase of scheduled flights between the cities now 
served without also broadening considerably the base of air trans- 
portation through horizontal expansion. This means feeder airlines. 


It is, however, difficult to anticipate the extent to which air 
passenger traffic can be developed on feeder rouies. The prime 
advantage present trunkline air carriers have over ground trans- 
portation is speed over the long haul. Air transportation saves time. 
What the potentialities of feeder airlines will be in competition with 
ground transportation over the short haul is problematical. We must 
recognize that the private automobile will remain with us as a con- 
venient and fast mode of travel for short trips so that feeder air- 
lines will undoubtedly have certain limitations on their ability to 
attract passenger traffic over the short haul. That this may not be 
such a limiting factor as some believe is indicated in Table VIII. 
This demonstrates clearly that very substantial air travel can be 
developed between points situated relatively short distances apart. 
It must be borne in mind, however, that of the cities shown in this 
table each has a combined population in excess of 400,000, much 
larger than would be the combined population of any two points 
served by typical feeder airlines. It is unlikely that a large passenger 
traffic can be developed on many feeder routes between cities less 
than one hundred miles apart. 


The primary passenger transportation function of feeder air- 
lines will be to provide the means whereby a traveler can make the 
entire trip to some distant point by using only one agency of trans- 





12. Business Week, September 13, 1941, p. 18. 
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TABLE VIII 


Airline Traffic Between Points Less Than 100 Miles Apart* 
































Air miles Air Passengers 
Cities apart Trafiic per day 
Washington—Richmond  ...............-.--.0-0+2 96 338 11 
Boston—Portland 96 559 19 
New York—Philadelphia ...................... 95 2,269 76 
Boston—Hartford 94 544 18 
Pittsburgh—Akron 94 159 5 
Los Angeles—Bakersfield ...............-...---- 93 135 4 
Charleston—Columbia 93 147 5 
New York—Hartford 0.0... 92 1,064 35 
Cincinnati—Louisville -............2..--.--.----++ 91 515 17 
Detroit—Lansing 85 173 6 
Chicago—Milwaukee 82 247 8 
San Francisco—Sacramento ...............+-0++ 79 246 8 
Minneapolis—Rochester . ............--..-.200-+++ 72 334 11 
Cincinnati—Dayton 56 154 5 
Boston—Providence 49 167 6 
Washington—Baltimore ..............-2....0--+- 38 156 5 
Houston—Galveston 38 142 5 
Cleveland—Akron 32 111 4 
Dallas—Fort Worth 30 167 6 








* Compiled from the Airline Traffic Survey (Station to Station), September, 1940, 
Civil Aeronautics Board (1941). 


portation, rather than having to change from bus to train to plane 
as is so often the case now. To the extent that feeder airlines can 
eliminate delay and inconvenience in the arrangement of air travelers’ 
itineraries so will their usefulness to the nation be enhanced. 











AIRPORT LEGAL DEVELOPMENTS OF INTEREST 
TO MUNICIPALITIES—1941+ 


By Joun M. Hunter, Jr. AND Lewis H. ULmMan* 


Just as the national defense emergency has made itself felt in 
many other fields, so was it largely responsible during the past year 
for many legal developments of particular interest to city attorneys, 
of which a large number have had to do with airports. In large 
measure, it appears that these developments may be attributed to the 
airport needs of the Army and Navy, many of them either filling such 
needs directly or facilitating the defense airport programs of the 
Civil Aeronautics Administration and other Federal agencies. 


With 43 State Legislatures meeting last year in regular session, 
these developments include a large volume of State legislation de- 
signed to correct deficiencies in the laws relating to airports, particu- 
larly those giving municipalities and other political subdivisions the 
powers necessary to permit them to effectively establish, develop, 
operate, maintain, protect, and regulate airports. In addition, the 
year 1941 saw several Federal statutes enacted, Federal regulations 
promulgated, State cases decided, and legal opinions rendered which 
should be of interest to municipal law officers. 


These developments will be discussed under three main headings, 
as follows: (1) Airport Development; (2) Airport Operation and 
Regulation ; and (3) Airport Protection. 


(1) AIRPORT DEVELOPMENT 


Federal Airport Programs 


As was pointed out in our review of airport legal developments 
for 1940,’ the passage of the First Supplemental Civil Functions 
Appropriation Act, by the 76th Congress on October 9, 1940,? con- 
taining an appropriation to the Administrator of Civil Aeronautics 





+ Substantially as prepared by the authors for the Committee on Airports of the 
National Institute of Municipal Law Officers and used ~~ that Committee in making 
its report at the annual meeting of the Institute in Washington, December 4-6, 1941, 
to be published in the Institute’s ‘‘Municipalities and the Law in Action for 1941.” 


* Attorneys with Civil Aeronautics Administration, U. S. Department of Com- 
merce ; Members of District of Columbia Bar. 


1. 12 Journal of Air Law and Commerce 148. 
2. Public 812, 76th Congress, 3d Session. 
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of $40,000,000 for public airport development, heralded a new day 
for municipal airports. By this Act, Congress for the first time 
recognized the vital place of the public airport in civil aeronautics 
and in the national defense. 


The passage of this Act and of three subsequent appropriations 
for the same purpose’ is selected as a starting point in this report, 
since a large number of recent airport legal developments of interest 
to municipal law officers are connected with or incidental to the oper- 
ation of the CAA airport programs. 


Since October 9, 1940, $199,593,050 has been appropriated and 
479 airports and airport sites have been selected by the Administrator 
of Civil Aeronautics for development and approved by a board con- 
sisting of the Secretaries of War, Navy, and Commerce, as necessary 
for national defense. The mechanics of the program are undoubtedly 
familiar to many municipal law officers as a result of first hand ex- 
perience; however, for the uninitiate, it should be noted that the 
following legal steps are taken after the selection of the project: 
(1) The principal officer of the city selected as sponsor of the project 
is notified of the selection and is requested to advise the Adminis- 
trator by letter whether the city is willing to sponsor the project. 
(2) When this answer is received, if in the affirmative, plans for 
development are prepared by the Civil Aeronautics Administration 
and the city is advised what land will be necessary for the proposed 
development. (3) After the city has acquired fee simple unencum- 
bered title to all the lands to be developed, a resolution must be 
adopted by the project sponsor agreeing to assume certain obligations 
in connection with the operation and maintenance of the airport. 
When this resolution is accepted by the Administrator, construction 
contracts may be awarded, or funds released to the WPA, according 
to the nature of the project, and the actual construction may be placed 
under way. 


Under the terms of the CAA form resolution the project sponsor 
must agree to allow the Government a free hand in development of 
the project, to indemnify the Government for any claims arising out 
of the project other than claims for material furnished or services 
performed ; to operate the airport during its useful life in the public 
interest ; to grant no exclusive right within the meaning of Section 
303 of the Civil Aeronautics Act; to maintain and keep in repair 
the entire landing area; to protect the airport’s aerial approaches 
insofar as is legally possible; and not to enter into any transaction 





38. Public Laws 135, 247, and 353, 77th Congress, 1st Session. 
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which would render the sponsor unable to carry out the covenants 
and agreements of the resolution. In addition, the sponsor must war- 
rant, inter alia, that it has unencumbered fee simple title to the prop- 
erty and the power to adopt the resolution. 


No attempt will be made at this point to show how the pro- 
visions and these agreements are correlated with the State legisla- 
tion, court actions, and legal opinions of the past year; however, it is 
believed that if the reader will keep in mind the CAA project eligi- 
bility requirements, he will see that they explain many of these State 
and local airport legal developments. 


Lease of Public Lands 


In addition to the above, there was one other legal development 
during the year with respect to Federal action in the field of civil 
airport development which is deserving of mention here. This was 
the enactment by the 77th Congress of an act approved August 16, 
1941,* which amended the Act of May 24, 1928,° authorizing lease 
of public lands for public airport purposes, by changing the limita- 
tion on the area that may be leased for any particular airport from 
640 acres to 2,560. As a result, in those States where public lands 
are still available, it is now possible for a city, other public agency, 
or private person to lease as much as four sections of such lands for 
development as a public airport. 


State Legislation 


Turning to State legislation it is apparent that such legislation 
is highly important to the development of municipal airports. For 
one thing, political subdivisions are generally dependent upon State 
enabling legislation for many of the powers necessary to permit them 
to establish and develop airports, this being true even of “home- 
rule’”’ cities to some extent. And secondly, the States are often in a 
position to be of considerable assistance to their political sub- 
divisions in this regard, both legislatively and administratively. 


Consequently, it should be gratifying to all city attorneys that 
the past year has witnessed an unprecedented volume of State legis- 
lation designed to correct deficiencies in State airport laws and other- 
wise facilitate the development of municipal airports and the Federal 
airport development programs.® It is believed that these acts indicate 





4. Public 205, vee Congress, 1st Session. 

5. 45 Stat. 728 

6. In this re port alone, mention is made of no less than 78 acts adopted during 
1941 in 33 States. 
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a growing realization and acceptance of the place and responsibilties 
of State government in the airport picture. 


State Aid 


This is particularly true of the statutes enacted providing for 
administrative action by an agency of the State Government in the 
field of airport development. These included acts adopted in ten 
States authorizing State agencies to acquire land and construct and 
operate airports thereon,’ together with an act passed in another 
State which provided that the aviation gasoline tax refund, un- 
claimed for four months, could be used to construct flight strips 
adjacent to public highways.® In addition three other States by legis- 
lation directed their aviation bodies to encourage and promote the 
development of airports and the establishment of air navigation 
facilities.® 


Of greater interest to municipal law officers, however, are the 
several statutes which have been enacted, providing for State assist- 
ance, financial and other, to political subdivisions in the development 
of municipal airports. These include five acts which authorize the 
four new State aeronautics commissions created last year to assist 
the political subdivisions of the State in the development of their 
airports,!° as well as several authorizing use of State owned or con- 
trolled lands for municipal airport purposes. As examples of the 
latter, New York has adopted an act authorizing the State Depart- 
ment of Mental Hygiene to turn over twenty-two acres of land to 
the City of Utica for expansion of its airports,!1 New Jersey an act 
permitting acquisition of land adjacent to municipal water land for 
public airport purposes,!* Idaho a statute authorizing lease of State 
owned land, adjacent to public airports, for use in connection there- 
with,’* and Texas a law increasing the amount of State lands that 
may be leased for an airport from 640 acres to 1,280."* 


In this connection, two recent State Attorney General opinions 
should be noted which indicate that State Governmental agencies, 





7. Ariz. L. 1941, ¢. 6: amt. Acts 1941, no. 457; Calif. Stats. 1941, 753 (Ntl. 
oan ; Ga. L. aa no. 393: Mass. L. 1941, c. 268 (Bedford) ; Mich. heme re no. 
333 ; H. L. 1941, c. 199; Oreg. L. 1941, c. 54; Tenn. Acts 1941, c. 164; ae 
1941, Te 100 and 101. 

8. Minn. L. 1941, ¢. 491. 

9. Kans. L. 1941, H. J. Res. 7; Me. L. 1941, c. 236: N. C. L. 1941, S, B. 291. 

10. Ark, Sete 1941, no. 457; Me. L. 1941, c. 236; N. H. L. 1941, ¢c. 199;; Vt. L. 
1941 no. 100 and 101. 

11. N. ¥. L. 1941, ec. 597. 

12. N. J. L. 1941, ¢c. 11. 

13. Idaho L. 1941, c. 6. 

14. Tex. L. 1941, H. B. 216. 
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like municipalities, sometimes find themselves without sufficient 
authority to take some particular action in connection with the 
development of an airport. One of these was an opinion given by 
the Attorney General of Vermont in connection with the develop- 
ment of an airport at West Lebanon, New Hampshire.** This air- 
port, which serves White River Junction, Vermont, and the sur- 
rounding territory as well as West Lebanon and Hanover on the 
New Hampshire side of the Connecticut River, was selected for 
development under the Civil Aeronautics Administration airport 
program and $409,000 in Federal funds was allocated for this pur- 
pose. The question then was presented, could the Vermont Aero- 
nautics Board share a portion of the expense entailed in the acqui- 
sition of the necessary land? Two acts were passed in Vermont 
during 1941 to authorize cooperation with the Federal Government 
on airport projects ;!° however, the Attorney General in his opinion 
held the language used in these acts precluded extra-state expen- 
ditures. 


Still another restriction on the power of the States was expressed 
in a recent opinion of the Attorney General of Georgia.1” It was 
his opinion that the Governor, in the absence of statutory authori- 
zation, could not properly lease certain prison lands to the Federal 
Government for development as an airport. 


Airport Enabling Legislation 


This same desire on the part of the State Legislatures to facili- 
tate the development of airports is evidenced by the many acts 
passed during the year designed to provide municipalities and other 
political subdivisions with the basic authority to develop airports, 
or to cure defects in, or further implement, existing airport develop- 
ment enabling legislation. No less than 42 acts of this type 
were passed last year.® Of these, 14 apply to all cities and 





15. Vt. Att. Gen. Op. to Vt. Aeronautics Board, June 16, 1941, 235 CCH 1906. 


16. Supra, n. 7. 

17. Ga. Att. Gen. Op., Feb. 25, 1941, 285 CCH 4034. 

18. Ariz, L. 1941, c. 5 (cities, towns, and counties) and c. 28 (cities and towns) : 
Calif. L. 1941, c. 265 (counties), ec. 630 (irrigation districts), and c. 52 (Monterey 
airport district) ; Del. L. 1941 B. 207 (New Castle County) ‘and 8. B. 243 (Sussex 
County); Fla. L. 1941 ‘a. 2086: (cities where two or more counties act jointly) : 
Ga. L. 1941, S. B. 214 (counties bordering on another State and cities in such coun- 
ties) ; 7 L. 1941, c. 103 aor and counties) and c. 172 (first class cities) ; Ill. 
L. 1941, S. B. 61 (counties), B. 511 (cities and villages over 150,000 bordering on 
= waters), and 8. B. 372 gt ad districts) ; Kans. L. 1941, S. B. 37 (counties 
ordering on or contiguous to two or more cities of over 115,000), S. B. 38 (cities). 
S. B. 265 (first class cities), and H. B. 366 (cities acting jointly) and H. B. 177 
(certain cities) ; Me. L. 1941, c. 173 (cities and connie) : _ L. 1941, ¢. 651 (City 
of Cumberland) ; Mass. L. 1941, ce. 469 (Beverly) ; Mich. L. 1941, Pub. Acts 333 
(State Administrative Board, cities, counties, — es, and townships) ; ; Minn. L. 
1941, c. 264 (certain classes of counties) ; Mont. 941, c. 54 (counties, ow, and 
towns); N. H. L. 1941, c. 272 (Laconia) and c. iso (cities and counties) ; N. L. 
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counties,!® 3 to all counties,?° 6 to all cities,?4 1 to irrigation dis- 
tricts,? 1 to park districts,?* 1 to certain classes of cities and coun- 
ties,* 3 to certain classes of counties,”® 4 to certain classes of cities,?® 
3 to particular cities and counties,?" 3 to particular counties,”* and 3 
to particular cities.”® 


While it would no doubt be desirable, it is not possible in a 
report of this type to discuss these acts in detail, State by State, 
pointing out the changes that have been effected. We shall, however, 
make reference to several of them below in discussing certain of the 
most important features of this airport enabling legislation. 


Thus, to supply a deficiency pointed out in our last year’s review 
of airport legal developments,*° no less than sixteen acts were passed 
last year, granting to classes of political subdivisions previously with- 
out such authority the basic power to establish and develop airports.* 
Included, it is interesting to note, is an act of the Illinois Legislature 
authorizing all counties of the State to develop airports,°? which was 
apparently occasioned by an opinion of the Attorney General of 
Illinois reported in our article last year.** 


In addition to this general authorization, airport enabling acts 
almost invariably contain provisions expressly authorizing the po- 
litical subdivisions with which they are concerned to do certain 





1941, c. 8 (cities) ; N. ¥ re c. 60 (cities) ; Y. L. 1941, ce. 606 (couatien, cities, 
towns, and villages) ; : zm ¢ 1941, c. 7 a(itaielzn. Durham) and S. B. 138 (Greens- 
boro-High Point) ; N. 104. H. B. 6 (park districts) and H. B 186 (cities) : 
Oreg. L. 1941, c. 189 Mi ddties and RB id Pa. L. 1941, c. 144 (second through 
seventh class eounties) ; S. D. L. 1941, ec. 250 (counties, cities, and towns) ; ey L. 
6 (counties and cities) and S. B. 129 (cities over 40,000) ; L. 
1941, ce. 53 “(cities and counties) ; Wash. L. 1941, c. 21 (cities, towns, cin. eo 
oe districts) j : Me 3 L. 1941, c. 35 (counties). See also Ill. L. 1941, S. B. 702 and 
and Pa. L. 1941, c. 321 and 334. Copies of these acts were not available 
at the ae this article was prepared. 

19. i ‘upra, nD i. Ariz. L. 1941, ec. 5; Fla. L. os Ry ag Idaho L. 1941, c. 
103; a 1941, B. ed Me. L. 1941, ec. 173; 1941, Pub. Acts 333; 
Mont. L 1941 » c 58: N. H. L. 1941, c. 199; N. Y. b. Modi, - 606; Oreg. L. 1941, c. 
body Ss. D. L. 1941, ¢. 250; Tex. L. 1941, H. B. 216; Vt. 'L. 1941, c. 538; Wash. L. 

,¢c, 21, 

_20. Supra, n. 18. Calif. L. 1941, c. 265; Ill. L. 1941, 8S. B. 61; Wyo. L. 1941, 


21, Supra, n. 18. Ariz. L. 1941, c. 28; .- L. 1941, B. 38 and H. B. 366; 
i. J. L. 1941, c. 8; N. M. L. 1941, c. 60;; N. D ae ai HB 188. 
22. Supra, n. 18. Calif. L. 1941, c. 630. 
23. N. D. L. 1941, H. B. 176. 
24. Ga. L. 1941, S. B. 214. 
P Supra, n. 18. Kans. L. 1941, S. B. 37; Minn. L. 1941, c. 264; Pa. L. 1941, 
c. . 
26. Su ere n. 18. Ill. is 1941, S. B. 511; Idaho L. 1941, ec. 172; Kans. L. 1941, 
S. B. 265; Tex. L. 1941, S. B. 129. 
27. Py n. 18. N. - . 1941, c. 272; N. C. L. 1941, c. 292 and S. B. 138. 
28. Supra,n. 18. Calif. L. 1941, c. 52; Rey L. 1941, S. B. 207 and S. B. 243. 
29. Supra, n. 18. Kans. L. 1941, H. B. 177; Md. L. 1941, c. 651; Mass. L. 
1941, c. 469. 
30. Supra, n. 1, at p. 149. 
81. Calif. L. _ C. Leo and c. 52; nd'8, L. 1941, B. 207 and S. B. 243; Fla. 


1941, c. 20861; Ill. L. 1941, S. B. 61 a B. 372 3 3 L. 1941, S. B. 37, Ss. B. 
565, and H. B. 366; Md L. 1941, ce. 651; i es 1941, ce. 272; N. Se & 1941, S. B. 
138; Oreg. L. 1941, ¢ ae: i? L. 1941, c. Nie ‘Wyo. L. . 1941, c. 35. 

32. Supra, n. 18, . 1941, S. B. 61. 


33. Supra, n we Ho. 
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things and exercise certain particular powers in connection with the 
development of their airports. Such provisions are found in all of 
the new airport enabling acts and amendments to prior acts of this 
type which were passed last year.** 


Acquisition of Land 


One such power, that to acquire the land to be developed as an 
airport, whether by grant, purchase, condemnation or other means, 
would seem to be inherent in the basic power to establish and develop 
airports and to need no express legislative authorization. This view 
finds authoritative support in the case of Burnham v. Beverly*® de- 
cided June 24, 1941, by the Supreme Judicial Court of Massachusetts. 
In that case Justice Rowan held that a municipality could properly 
condemn land for airport purposes even though no express authori- 
zation to such effect was contained in the municipal airport enabling 
act if the municipality was otherwise authorized to condemn land 
for public purposes. The opinion is notable for its collection of the 
decided cases holding that the development of a municipal airport 
is a proper public purpose,** on which ground the holding was of 
course based. 


Nevertheless, most of the States have obviated this question by 
including in their airport enabling acts provisions expressly granting 
political subdivisions the power to acquire land for airport purposes 
by the several usual methods. This is true of all of the 16 basic 
airport enabling acts adopted last year,*? while 8 of the remaining 
acts mentioned above as general enabling legislation, contained like 
provisions.*® 


Condemnation 


In addition, the need for speed in the acquisition of lands re- 
quired for airport development, particularly in the national defense 
program, has resulted in several enactments amending State con- 
demnation laws to provide a more expeditious condemnation pro- 
cedure than that previously in effect. Unlike the Federal procedure, 
which permits the condemnor to take immediate possession of the 
property upon the filing of a “declaration of taking,”®® and that of 





34. Supra, - 18. 

35. 35 N. (2d) 242 sune i 1941). 

36. See seaiee cited supra, n. 1, at p. 151; also Lewis H. Ulman, “The Public 
omg 7 iF Airports,”’ Georgetown Law Journal, Vol. 30, No. 2, at p. 198 (Decem- 
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37. Supra, n. 31. 

38. Calif. L. 1941, c. 265; Me. L. 1941, 173; —. 1941, c. 469; Mont. 
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several of the States, which also provides for the taking of possession 
without awaiting determination of the amount of the award, many 
of the States still require that the condemnation proceedings be 
completed before the condemnor may take possession. It is under- 
stood that the existence of condemnation laws of this type has seri- 
ously delayed several national defense projects, including some 
projects involving acquisition by a municipality of land to be used 
by the military services and some projects for the development of 
municipal airports. 


However, the number of States having such condemnation laws 
has been somewhat reduced during the present year, at least so far 
as condemnation for airport purposes is concerned. For example, in 
New Mexico an act was passed amending the general condemnation 
laws to permit possession prior to determination of the award, thus 
making possible entry upon land to begin construction of an airport 
thereon, when condemnation proceedings have been instituted but 
not finally adjudicated.*®? And, in New Hampshire, the same result 
was obtained by inclusion in the State’s general aeronautics act of a 
provision authorizing the Governor and council, upon recommenda- 
tion of the director of aeronautics, to acquire, by purchase, grant, 
or condemnation, land needed for airport purposes and to convey 
such land to a town “for such a consideration as the Governor and 
Council may determine.”*? It is understood that the procedure 
authorized in cases of condemnation by the Governor and Council 
permits immediate possession to be taken whereas that followed 
where land is condemned by a town does not. 


In addition to these acts, Delaware*? in a special act applying 
to one county, authorized “pretakings,” and Arkansas** applied the 
principle generally to removal of airport approach obstructions. 


It is suggested that the States requiring determination of the 
award before possession may be taken in condemnation proceedings 
would considerably expedite and facilitate the national defense pro- 
gram and at the same time advance the cause of aviation and their 
own interests, if they were to amend their condemnation laws to 
permit “pre-takings” in the cases of land needed by a political sub- 
division for airport purposes. 


In this connection, mention should be made of a case decided 
last year on the power of a municipality to condemn lesser interests 





40. N. M. L. 1941, c. 60. 

41. N. H. L. 1941, c. 199, §11. 
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in airport land. This was the case of Danbury Airport Corporation v. 
Danbury,** in which the Superior Court of Connecticut at Bridge- 
port upheld the power of the Town of Danbury to condemn a twenty 
year lease which it had granted to the plaintiff corporation. This 
case may prove of value to some of the many municipalities faced 
with the necessity of cancelling or amending airport leases or other 
airport agreements or extinguishing other encumbrances upon their 
cities’ title to airport property, in order to meet the project eligibility 
requirements established by the Government in connection with its 
several airport programs. 


Extraterritorial Powers 


Still another airport power which must often be expressly 
granted to political subdivisions is the power to exercise their other 
airport powers outside their territorial limits. During the past year, 
no less than 11 States found it necessary to enact legislation granting 
such extraterritorial powers,*® and in two of these cases, authorizing 
their political subdivisions to establish and develop airports not only 
outside their corporate limits but in adjoining States as well.“¢ Of 
these latter two acts, that of Maryland is of particular interest in 
that it provides an excellent example of inter-State cooperation in 
airport development. The City of Cumberland, Maryland, had been 
selected as a sponsor of a WPA airport defense project and $2,- 
030,212 of Federal funds had been allocated for development of the 
project. The most suitable site, however, was at Ridgeley, across 
the Potomac River, in West Virginia, and Maryland municipalities 
were not authorized to locate their airport without the State. The 
Maryland Legislature, however, solved the problem by granting legis- 
lative authority to locate the airport outside the State and expend 
municipal funds therefor,‘ and West Virginia reciprocated by en- 
acting a statute authorizing political subdivisions of adjoining States 
to locate their airports within the limits of the State of West Vir- 
ginia.*® As another method of solving this problem, Massachusetts 
this year enacted a statute changing the boundary between Fitchburg 
and Leominster so that a proposed airport site would be situated 
entirely within the corporate limits of the former.*® Similarly, al- 
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though available records do not indicate whether this was the purpose 
of the statute, a legislative change has been made in the boundaries 
of Carson City, Nevada, resulting in inclusion of a proposed airport 
site within the city limits. 


Airport Financing 


Another problem that received considerable legislative attention 
last year was that of financing the development of municipal and other 
public airports. While the major portion of the cost of such develop- 
ment is borne by the Federal Government in connection with the 
WPA and CAA airport programs, most of the cost of construction 
of hangars, administration buildings, and other structures and facili- 
ties necessary to such an airport, and all of that of acquiring the 
necessary land, must still be borne by the municipality or other 
political subdivision. 


To provide a means of meeting these capital expenses, most of 
the States have included in their airport enabling acts provisions 
authorizing the political subdivisions empowered to establish airports 
to sell long term bonds. This is the case with respect to 19 of the 42 
airport enabling acts passed last year, all of these 19 authorizing 
such borrowing to finance the acquisition of land and 15° to defray 
the costs of the airport construction or development. 


Usually, a statute authorizing such borrowing provides that the 
bonds may be issued on the general credit of the political subdivision 
in question, to be repaid either from general revenues or from the 
revenues from special taxes levied each year in an amount sufficient 
to pay the year’s principal and interest. This is true of all 1941 acts 
mentioned in the preceding paragraph except three,®* which specify 
that the bonds shall not be a general obligation of the political sub- 
division but instead shall be secured by a lien on the airport revenues 
or on the airport property. 


In this connection, it should be noted that in addition to the 
16 acts authorizing political subdivisions to borrow on their general 





50. Nev. L. 1941, ¢ 
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credit, which also expressly or impliedly authorize the levying of 
taxes either to meet airport costs without borrowing or to repay 
airport bonds, 3 do not authorize borrowing but do expressly em- 
power the political subdivisions in question to raise the funds needed 
for airport acquisition and development either by appropriating funds 
from their general revenues or by leving special airport taxes.*4 


However, there are often constitutional or statutory limitations 
on the power of political subdivisions to tax and borrow making it 
impossible in a particular case to issue general obligation bonds for 
airport purposes without additional legislation. To remedy this 
situation, it is of interest that three States during the year 1941 
adopted acts authorizing particular cities or counties to borrow for 
airport purposes in excess of their statutory debt limits®® and that 
two States authorized the levy of airport taxes in certain cases, in 
excess of their maximum tax limits.°® Also, one act was adopted 
enabling cities and counties to appropriate funds for airport purposes 
in excess of their annual budgets.** 


In addition to these devices, three of the year’s airport enabling 
acts, as previously noted,®* authorize the issuance of airport bonds 
secured by a pledge of airport revenues or a lien on the airport 
property. As is usual in this type of legislation, it is provided in 
these acts that the bonds shall not be considered a debt of the political 
subdivision, the result being that the State’s constitutional or statu- 
tory debt limit does not apply. However, the absence of any general 
obligation may make the sale of such bonds impossible, and in addi- 
tion, where the bond holder acquires a lien or mortgage on the land, 
the title held by the political subdivision would seem to be so encum- 
bered as to disqualify that public agency for a CAA airport project 
under the project eligibility rules of that Federal agency. 


As a variation of this means of avoiding the State debt restric- 
tions, two acts were adopted providing for the creation of “airport 
authorities” to act on behalf of one or more political subdivisions 
in airport matters.5® Such authorities are usually public bodies of 
the Government corporation type, having the power to acquire prop- 
erty, borrow money, and sue and be sued. Lacking the power to 
tax, it might be necessary for such an authority, in order to sell its 
bonds, to secure them by a lien on the airport property, which as 


54. Calif. L. 1941, c. 265; Kans. L. 1941, H B. 177; Vt. L. 1941, ¢. 54. 
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previously indicated, would make the airport ineligible for develop- 
ment under the CAA airport program. On the other hand, however, 
it is sometimes possible for such an authority to borrow on its general 
credit or on some security other than the land, as by pledging future 
airport revenues. 


Before leaving this subject, mention should be made of three 
recent legal opinions on the airport financing powers of political sub- 
divisions. One of these was an opinion given by the Attorney General 
of Alabama to a County, advising that the County could enter into 
a fifteen year airport lease in conjunction with other political sub- 
divisions, at a $5,000 yearly rental, in spite of a restriction in the 
Alabama Code that no obligation may be incurred by a County that 
cannot be satisfied out of the current year’s revenues. The theory 
was that since the lease was to be terminable by the lessees at the 
end of any year the credit of the County would not be obligated for 
a period beyond a year. 


In the same vein is the case of Miles v. Lee,®! which while 
decided in 1940, was not reported in our review for 1941. In that 
case, the members of the Fiscal Court and the members of the Louis- 
ville and Jefferson County Air Board, owners of the airport, as indi- © 
viduals, had entered into agreements with a group of banks whereby 
the banks were to advance the Board the amount needed to pay an 
award for land condemned for expansion of the Louisville Municipal 
Airport, taking a lien on the land condemned as security. The mem- 
bers of the Fiscal Court agreed to vote to levy a tax sufficient to 
enable the Board to discharge the lien and to authorize the Board 
to borrow in anticipation of the tax if necessary, and further agreed 
to see to it that the loan was repaid, while the members of the Board 
agreed to vote both to request the County to levy a tax and to borrow, 
if necessary, and also agreed to repay the loan. Among other objec- 
tions, it was claimed that the Board had exceeded its borrowing 
power in that it obligated itself beyond the current fiscal year in 
violation of a provision of the Kentucky Constitution. But the Court 
held that this financing plan did not create a present indebtedness 
on the part of the Air Board to be paid out of future revenues. It 
ruled that the Board would be under no legal obligation to repay 
the banks and that since the banks would have title under the lien, 
the Air Board would not actually acquire the land and become liable 
for its purchase price unless and until it elected to discharge the 
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lien at the beginning of the new fiscal year when the banks would 
be paid with the proceeds from sale of that year’s tax anticipation 
notes. 


A further example of liberal interpretation of an airport finance 
measure is seen in a decision of the Attorney General of Texas.* 
It was his ruling that a State statute authorizing counties to issue 
negotiable bonds for airport purposes, conditioned upon a favorable 
vote of the electorate, did not negative the implied power to sell 
non-negotiable, interest-bearing time warrants without a vote of the 
people. This opinion is of particular interest in connection with the 
discussion of the necessity for electoral approval of municipal appro- 
priations for airport purposes contained in our 1940 review.®* 


Joint Airports 


Closely related to this subject of airport financing is that of 
joint airports, one of the principal reasons for joint action in the 
development and operation of an airport by two or more political 
subdivisions being that this spreads the financial burden of develop- 
ment, operation, maintenance, protection, and regulation of an air- 
port over the residents of a larger portion of the area to be served 
by it than is the case where an airport is supported by one munici- 
pality, or even one county.®* To permit such collaboration, a number 
of the States last year adopted enabling legislation on the subject. 
Of these acts, six authorize joint action by two or more cities,® ten 
provide for such cooperation between political subdivisions of dif- 
ferent classes, such as counties and cities or cities and towns,® and 
three empower political subdivisions of the State to join with those 
of an adjoining State.*’ In most of these cases, the procedural details 
are left to local determination ; however, two of these acts authorize 
political subdivisions wishing to join in the development and oper- 
ation of an airport to create an airport authority to represent them 
as their agent.* 
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Airport Districts 


But perhaps the most noteworthy development of the year with 
respect to airport financing was the enactment of State legislation 
providing for airport development and operation by a functional 
type of political subdivision, usually known as an “airport district,” 
with boundaries coextensive with the area to be served by the air- 
port and powers independent of the municipalities and counties 
within such area. If given the power to tax, such airport districts 
are believed to offer in many respects the best solution of the airport 
financing problem. 


Up until 1941, this type of airport legislation was in effect in 
only two States® and in those States had never been invoked. But 
last year the State of California, although one of the two States 
already having such a general act, adopted a special act creating the 
Monterey Peninsula Airport District, specifically providing that 
such District should have the power to tax.” 


In addition, it should be noted that Illinois has recently enacted 
legislation’? which, while it authorizes incorporation of any two or 
more contiguous counties or contiguous portions thereof as an 
aviation district, by vote of the legal voters residing therein, and 
authorizes such districts to establish airports, does not authorize 
such districts to levy taxes and in fact stipulates that airport bonds 
issued by an aviation district shall not constitute an indebtedness 
of the district but shall be payable solely from airport revenues and 
secured by a mortgage lien on the airport and it facilities. In view 
of these limitations on their powers, it would seem that, so far as 
financing is concerned, such aviation districts not only are subject 
to the same disadvantages as are airport authorities’? but are even 
less advantageous in that there is no provision for contribution of 
funds to them by the cities served by the airports they establish. 


(2) AIRPORT OPERATION AND REGULATION 
Report of Nichols Committee 


Considering first the year’s legal developments in this field 
resulting from action by the Federal Government, an excellent intro- 
duction is furnished by the preliminary report issued July 10, 1941," 
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by the Select Committee to Investigate Air Accidents of the House 
of Representatives,"* headed by Representative Nichols of Oklahoma. 
In this report several recommendations were made which, if enacted 
into law, would have a far-reaching effect on civil aviation and 
municipal airports. The most important of these from the view point 
of the municipal law officer were: (1) that the Federal Government 
assume jurisdiction over all navigable air space; (2) that Federal 
legislation be enacted establishing minimum requirements for airport 
lighting ; (3) that the Federal Government train airport control tower 
operators ; and (4) that at least one man in each airport control tower 
shift be under the supervision of the CAA.” 


With respect to the first two of these recommendations, it should 
be noted that the Civil Aeronautics Board has adopted an amendment 
to the Civil Air Regulations requiring all pilots and aircraft to have 
Federal certifications,”* while a bill was pending in Congress at the 
end of the last session which would have effectuated the second 
recommendation.” 


As regards the Committee’s recommendations as to airport traffic 
control, it is of interest that Congress last year appropriated $500,000 
to the Civil Aeronautics Administration for the maintenance and op- 
eration of airport traffic control towers at 39 public airports.”* How- 
ever, it should be borne in mind that, by the terms of this legislation, 
the funds appropriated for this purpose are to be used only where 
the Secretary of War or Secretary of the Navy certifies that “the 
accomplishment of such work is essential to the national defense,” 
and that such certification has been restricted to cases of airports 
jointly occupied by military and civil aviation. 


“True Lights” 


Also of interest in this field is Federal regulation of “true lights,” 
meaning airport and other beacons operated as aids to air navigation. 
Ever since 1926, it has been unlawful to operate such a light without 
obtaining “lawful authority”’® or to exhibit with intent to interfere 
with air navigation any light likely to be mistaken for such a “true 
light”.®° However, it was not until last year that regulations were 
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promulgated by a Government agency to implement the statutes on 
this subject. These regulations, as issued by the Administrator of 
Civil Aeronautics,*! prescribe certain requirements as to location, 
characteristics and performance to be met by six types of “true 
lights,” including a requirement that they be operated from sunset 
to sunrise, and require that each such light not operated by a Federal 
agency have an air navigation facility certificate and rating, and that 
none be extinguished without permission. 


Notice of Hazards 


Also issued by the Administrator during 1941 was a regulation 
requiring notice of the construction or alteration of structures along 
or within 20 miles of a civil airway, to a height in excess of 150 feet 
above ground level, 100 feet above navigable water, or 1/100 its 
distance from a recognized landing area.*? This regulation does not 
in any way attempt to control the manner in which any structure is 
constructed or altered, nor does it attempt to prevent such construc- 
tion, or alteration. Its sole purpose is to obtain information needed 
to warn aircraft pilots of construction constituting a potential hazard 
to air commerce. In this respect, this regulation is like Regulation 76 
of the former Civil Aeronautics Authority,** which it supersedes. 


Exclusive Rights 


As a final development in the field of Federal regulation of air- 
ports during the year 1941, municipal law officers will be interested 
in an Opinion of the Attorney General of the United States** on a 
question which was discussed at some length in our 1940 article,®* 
namely, whether an exclusive right to operate a charter flying service, 
a flying school, or other commercial flying service at an airport im- 
proved with Federal funds is in conflict with the exclusive right 
provision of the Civil Aeronautics Act of 1938. The ruling was that 
in the usual case, “the grant of an exclusive right to use (such) an 
airport for a particular aeronautical activity” constitutes a violation 
of the Act. However, the opinion went on to state that this “does 
not mean that in administering the provisions of Section 303 it is 
necessary to permit such competition as would endanger the safety 
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” 


of the public and of persons engaged in air commerce.” In other 
words, it appears that an exclusive right to use an airport upon which 
Federal funds have been spent, for any particular commercial activity 
involving the landing and taking-off of aircraft, is in conflict with the 
statute unless required in the interests of safety. 


State Regulation 


Turning to State and local developments in the field of airport 
operation and regulation, it should be noted that all four of the State 
aeronautical regulatory acts passed during 1941°* make provision for 
the licensing of airports by the State aeronautics commission. As 
pointed out in last year’s article,®’ the previous statutes of this type 
have not always provided for airport licensing. 


Of particular interest to city attorneys in this connection is a 
recent opinion of the Attorney General of Illinois®* in a matter in- 
volving conflicting airport regulations of a State agency and a county. 
These were regulations of the State Aeronautics Commission as to 
length of runways and regulations on the same subject contained in 
the Cook County airport zoning ordinance of which so much was 
said in our article last year.8° The question, of course, was which 
should prevail and the Attorney General’s ruling was that the State 
regulations were paramount. The ground for this opinion was ap- 
parently that the statute authorizing county zoning did not expressly 
permit such regulation, though it did provide for county regulation 
of the location of airports, whereas the act creating the State Aero- 
nautics Commission did expressly authorize that Commission to reg- 
ulate the size of airports. 


Another interesting example of recent State airport regulation 
is furnished by an order of the Minnesota Aeronautics Commission 
granting an application of the University of Minnesota for a license 
for the airport it had just esablished and denying that of a private 
corporation for a license for a previously established airport located 
about one mile from that of the University.® In this order, the Com- 
mission found that it would be unsafe and not “in the public interest 
or convenience” to grant both licenses and considered at some length 
the qualifications of the two applicants, the nature of the two air- 
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ports, and other factors determining which airport should be per- 
mitted to continue to exist. 


Municipal Regulation 


In this connection, it is noteworthy that, while there was no 
legislation during 1941 expressly authorizing political subdivisions 
to regulate the establishment, development, operation, and mainte- 
nance of all airports within their territorial limits,®* eight States did 
adopt legislation authorizing municipalities to regulate their own air- 
ports.®? Although this power is now expressly vested in political sub- 
divisions in some thirty-two States, many of these also have legis- 
lation providing for State regulation of all airports, including those 
that are publicly-owned, the result being a possibility of conflicting 
airport regulations as in the Illinois case mentioned-above.®*° 


In addition to this legislation, there has been one opinion of a 
State Attorney General on the related question whether or not a 
statute authorizing cities to establish an airport beyond their city 
limits carried with it, by implication, the power to regulate such air- 
ports. In this opinion, which was given by the Attorney General of 
Minnesota, it was held that such extraterritorial regulation was 
authorized even though the City’s home-rule charter was silent on the 
matter.** 


Municipal Airport Operation 


While it would seem that the power to operate and maintain air-> 
ports is also inferred from the power to establish and develop them, 
the State airport enabling acts usually contain express provisions 
granting this power to the political subdivisions to which they apply. 
This is true of all of the 1941 airport enabling acts extending the 
power to establish airports to additional classes of political sub- 
divisions.*® 


However, while many of these statutes, as previously indicated, 
authorize political subdivisions to issue bonds for acquisition of land 
needed for airport purposes or for airport construction and develop- 
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° EAL ;, Monti. on” . 1941, c. 54; Oreg. L. 1941, c. 189; S. D. L. 1941, H. B. 250; Tex. 


— Supra, n. 88. 


4. Minn, Att. Gen. Op. to International Falls City Attorney, April 9, 1941, 
235 fern 1900. 


95. Supra, n. 31. 
96. Supra, n. 50. 
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ment, only five expressly permit borrowing to defray the costs of 
airport operation, maintenance, or repair.®” 


Airport Leases 


It has generally been held that, in the absence of statutory au- 
thority, municipalities cannot lease their airports to private opera- 
tors.°® In this connection, however, it is interesting to note that the 
Attorney General of Alabama last year ruled that the County of 
Houston, acting in concert with the City of Dothan in acquiring lands 
to be developed as a joint airport with Federal funds, could lease the 
completed facility to the Federal Government, despite the fact that 
there was no specific statutory authorization for the execution of 
such a lease.*® It was his opinion that a code provision stating that 
the County governing body shall “have control of all property be- 
longing to the County” was sufficiently broad to authorize the pro- 
posed lease to the Federal Government. 


On the other hand, in the case of the City of Daytona Beach v. 
Dygert?® the City desired to have a two year lease of its airport to 
the defendant declared void. In that case, the court held the lease 
invalid even though there was a special act permitting the City to 
lease or otherwise dispose of land acquired for airport purposes to 
private individuals. While this decision may have been correct, it 
has been criticized’ for the ground upon which it purported to be 
based, which was that the act did not constitute the express authori- 
zation necessary for lease of land impressed with a public trust. 


Perhaps the true reason for this decision is indicated by a recent 
opinion of the Attorney General of California,’ holding that a 
County could not legally lease a portion of a hangar for a mere 
nominal consideration. This ruling was based on a limitation in the 
California Constitution that political subdivisions have no inherent 
power to make gifts of public property. 


Tort Liability 


Another legal question in this general field is that whether 
political subdivisions are liable for personal injuries or damages 





97. Del. L. 1941, S. B. 207 (Spec. Act) ; Idaho L. 1941, c. 172 Gat class eitien) ; 
Mont. L. 1941, c. 54; Texas L. 1941, S. B. 129 (cities over 40, 000) ; Vt. L. 1941, c. 54. 

98. See ‘collected snaee in Report No. 42, National Institute me Municipal koe 
Officers (April, 1939) at p. 

99. Ala. Att. Gen. oo to Judge of Probate, Houston County, May 1, 1941, 
235 CCH 1903. 

100. 18. (2d) 170 (Fla., March 11, 1941). 

101. See 12 Air Law Review 334 (July, 1941). 

102. Calif. Att. Gen. Op. to Kern County Att., March 13, 1941, 235 CCH 1894. 
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resulting from negligence of their employees or agents in operation 
of their airports.1°°> This question was the subject of several inter- 
esting developments during the year 1941. 


In Peavey v. City of Miami’ instructions to the jury to the 
effect that the same degree of care should be exercised by the city 
to be free from such liability as would be required of a private 
airport proprietor were held correct ; however, the jury found that 
the defendant city was not negligent’® and rendered a verdict against 
the plaintiff. Opposed to this ruling is an opinion by the Attorney 
General of Kentucky?” advising that operation of an airport by a 
city is just as much a municipal, governmental function as mainte- 
nance of a public park and that therefore a City so operating an 
airport would be exempt from tort liability. 


In addition, the year 1941 witnessed the passage of at least one 
act, the sole purpose of which was to declare the operation of air- 
ports to be a governmental function,?” and also the decision of a 
case construing a similar statute in another State, Abbott v. City of 
Des Moines.’°® This case was one of a suit brought against the City 
by the owner of a plane which was damaged in a hangar explosion 
caused by sparks from a City employee’s welding torch. The court 
held that there was no need to determine whether or not there was 
negligence because a State statute places municipal airports in the 
same category as public parks, operation of which is a governmental 
function, thus making cities immune from suit for injuries resulting 
from negligence in their operation. 


(3) AIRPORT PROTECTION 


As was pointed out in our article covering airport legal develop- 
ments during 1940,)° once an airport is established, it is highly 
desirable, if not necessary, that it be protected against two threats 
to its continued utility as an airport, and even to its existence as 
such, these being the danger that its aerial approaches may be ob- 
structed and the danger that it may be abated as a nuisance. 





103. See discussion in Report 42, supra, n. 98, at p. 5. 

104. 18. (2d) 614 (Fla., April 15, 1941). 

105. The case holds that posting notice of runway repairs in CAA “Notices to 
Airmen” and outlining the dangerous areas with red lanterns at night was due care 
and that the plaintiff’s action in landing at the airport while known to be under 
repair without first maneuvering for better orientation constituted contributory 
negligence, 

106. Ky. Att. Gen. Op. to Member of Danville Board of Council, Feb. 5, 1941, 
235 CCH 1890. 

107. Me. L. 1941, c. 243 
108. 298 N. W. 649 (Iowa, June 17, 1941). 
109. Supra, nu. 1, at p. 154. 








136 JOURNAL OF AIR LAW AND COMMERCE 


Airport Zoning 


Much was accomplished during 1941 to guard against this first 
danger, considerable progress having been made toward protection 
of airport approaches by the airport zoning method. This progress 
is largely attributable to the efforts of the Civil Aeronautics Admin- 
istration and National Institute of Municipal Law Officers and other 
organizations interested in the welfare of civil aviation, in encour- 
aging the adoption of State and local legislation necessary to permit 
effective and widespread utilization of this means. 


Early in the year two sample airport zoning acts were released. 
While in many respects similar to the two earlier drafts prepared 
by the Institute, with the assistance of the CAA,"° these two model 
acts contain certain new features not included in the original drafts, 
which experience had shown to be necessary or otherwise desirable 
in this type of legislation. One of these drafts contemplates placing 
a measure of control in a State aviation body; the other, which was 
prepared by the National Institute of Municipal Law Officers, differs 
from the first in that it places full control of airport zoning in the 
local political subdivisions. In all other respects the two drafts are 


identical. 


That there is a rapidly growing appreciation of the need for 
airport zoning is seen in the fact that no less than 11 acts were 
adopted in 1941 either prescribing airport zoning regulations or 
authorizing an agency of the State Government or certain classes 
of political subdivisions to adopt such regulations for the protection 
of certain airports or types of airports.’ In addition, it is note- 
worthy that in two other States, airport zoning bills were passed by 
the Legislature only to be vetoed by the Governor.4!*? When added 
to the airport zoning acts already in existence," the 11 adopted last 
year raises the total of States now having iegislation on the subject 


to 23. 

Of these 11 acts, two empower a State agency to adopt the 
regulations,‘ five authorize political subdivisions to zone in accord- 
ance with approach plans adopted or approved by a State agency,?® 





110. Report 42, supra, n. 98, and Report 59, National Institute of Municipal 
Law Officers (Feb. 1940). 

111. Ark, L. 1941, c. 116; Ill. L. aes, Ss. a. 493 ; Me. L. 1941, c. 142; Mass. L. 
te © ‘587; Nebr. L. igdi, L.'B. 495; N. H. . 1941, e. a5 N. M. i 1941, c. 171; 
- 194i, ec. 240; Okla L. 1941, 8. B. isd: Oreg. L. 1941, H. B. 862; Wyo. L. 


412. 1 itch, L. 1941, H. B. 551 and Pa. L. 1941, S. B. 913. 
113. See mapers of BS Committee, eee. n. ee at 2 155. 
114, Okla. L. 1941, S 153 and Cee. & . 1941, B. 


N, 
04, 


115. 1. Le 1941, 493 ; Mass. L. 1941, c. 587: Nebr. L. 1941, L. B. 495; 
N. H. L. 1941, c. 145; N. ate L. 1941, ¢. 171. 
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and four merely authorize municipalities or other political sub- 
divisions to zone.’ Altogether, it appears that all but four of these 
statutes'’” were patterned after one or another of the zoning acts 
referred to above. 


It is not possible at this time to state how many airports have 
been or will be protected under the authority of these measures; 
however, the volume of requests for information in this field received 
by the CAA and the Institute indicates a growing realization on the 
part of city officials that the aerial approaches of their airports must 
be protected against obstruction by the airport zoning method. 


Moreover, it appears that Congress is awakening to this need. 
This is indicated by the following statements contained in the recent 
report of the Nichols Committee discussed above :118 

“The third cause of accidents is on a parity with the 
second, but is subject only indirectly to remedial action by 

the Congress, and that is, the inherent defects in, obstruc- 

tions upon, and hazards about, the existing airports. Your 

committee believe that the only direct action the Congress 

can take on these matters is to authorize the licensing and 

grading (sic) of airports by the Civil Aeronautics Admin- 

istrator, and thereby limit the use of many airports to day- 
light and good weather operations until such time as the 
cities and States in which they are situated shall take the 
necessary steps to insure the safety of interstate commerce 

This will require the enactment by many State legislatures 

of enabling acts empowering cities and other subdivisions 

of government to zone all approaches to their airports.” 


In this connection, it should be noted that in 1941 twelve States 
adopted legislation authorizing acquisition, by grant, purchase, or 
condemnation, of air rights or easements where such action is neces- 
sary in order to secure the removal or lowering of an existing ob- 
struction or the property is so close to the airport boundary that 
regulation of the height of structures thereon would constitute an 
unlawful taking of property without compensation. This legislation 
includes one of the airport zoning acts which are not patterned after 
one of the model :acts,!”® all of those which are,’° and in addition 
four acts not authorizing airport zoning.'?" 





aoa L. 1941, ec. 116; Me. L. 1941, ec. 142; N. C. L. 1941, c. 240; Wyo. L. 
Ls 

117. Nebr. 1941, L. B. 495; Okla. L. 1941, S. B. 153; Oreg. L. 1941, H. B. 
362; Wyo. L. 1941, ec. 110. 

118. Supra, n. 73. 

119. Okla. L. 1941, S. B. 153. 

120. Ill. L. poet. - B. Pye Me. L. 1941, ec. 142; Mass. L. 1941, c. 587; N. H. L. 
1941, c. 145; N. M. 941, c.171; N.C. L. Todi, ¢. 240. 

wk Fla. L. 1941, ro 20861 ; Kans. L. 1941, S. B. 37, S. B. 38; Oreg. L. 1941, 

c. : 
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Airports as Nuisances 


As is stated in 2 C. J. S. 909, “An airport, landing field, or flying 
school is not a nuisance per se, although it may become a nuisance 
from the manner of its construction or operation; in other words, it 
can be regarded as a nuisance only if located in an unsuitable place 
or if operated so as to interfere unreasonably with the comfort of 
adjoining owners.’’!?? 


In the past year under the impetus of the Federal airport pro- 
gram, there was a marked trend toward locating airports so that 
they would not constitute an abatable nuisance. Under the extra- 
territorial authority granted by the State statutes, municipalities are 
establishing their airports at sites farther away from built up areas 
where future expansion will be possible at a lower cost, where 
approach obstructions are fewer, and where there is less danger 
that the airports will become nuisances. Moreover, increased atten- 
tion is being given to planning and regulating the location of air- 
ports with reference to other physical features of the community 
in such a way as to hold conflicts of land uses to a minimum.’** As 
a result, it is believed that the day is not far distant when airport 
abatement suits will be a thing of the past. 


It is interesting to note in this connection that in the case of 
Miles v. Lee,'** the plantiffs raised the point that the expansion of 
the Louisville Municipal Airport would be extremely objectionable 
to the residents of the surrounding vicinity which was an entirely 
residential district, and would “seriously interfere with the peace 
of the many thousands of people living within this area and seriously 
and materially destroy the values of their properties and homes.” 
While it was not affirmatively pled that this airport constituted a 
nuisance, the court observed, in passing, that on the basis of the 
above circumstances, the plaintiffs could not charge the maintenance 
or creation of a nuisance or seek an injunction to abate or prohibit it. 


On the other hand, it has been reported that on January 27, 1941, 
final action was taken on a petition filed by certain taxpayers and 
the Board of Education of Alhambra, California, to abate flying at 
the Alhambra Airport.?*® A decree was issued on that date enjoining 
further use of the airport for pilot training, and limiting future use 
to emergency landings and to the actual business needs of two air- 
craft manufacturing companies having plants adjacent to the airport. 





122. See article cited supra, n. 1, at p. 160. 

123. See the discussion of such planning and regulation in the article cited 
supra, n. 1, at pp. 156-162. 

124. Supra, n. 61. 

125. See Report of Committee on Airports, supra, n. 1, at p. 159. 
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Conclusions 


It can be said by way of summary that the year 1941 was the 
renaissance for municipal airports. The Federal Government for 
the first time, by direct appropriation recognized the integral part 
which the municipal airport plays in our civil and military life. The 
State legislatures were quick to provide needed airport enabling 
legislation. And the municipalities, counties, and other political sub- 
divisions continued their contribution to civil aeronautics and the 
national defense, often at considerable sacrifice, by providing civil 
and military aviation with adequate airport facilities. 








EDITORIALS 


“RECAPTURE” AIR MAIL PAY FOR AMERICAN 
AIRLINES* 


As a result of a decision issued March 12, 1942, by the Civil 
Aeronautics Board fixing new mail rates for American Airlines, Inc., 
the Government stands to recover approximately $4,000,000. This 
amount represents the excess of mail pay received by the carrier 
from the Post Office Department during the pendency of the rate 
proceeding decided today. A further result of the Board’s decision 
is to entitle American Airlines to recover a substantial sum from 
the Government for taxes paid on the amount now held by the Board 
to be excessive. 


The fair and reasonable mail pay rate for this period was fixed 
by the Board at 16.5 cents per airplane mile. The future rate, effec- 
tive April 1, 1942, was fixed at 12 cents per airplane mile on schedules 
designated by the Postmaster General for the carriage of mail, as 
long as such schedules do not exceed 35,000 miles per day. The 
rate would be proportionately lowered for increases of mail schedules 
beyond that level. In its opinion, the Board stated that the 16.5 cent 
rate which it fixed for the past period would amount to approxi- 
mately 13.1 per cent of the company’s investment or a net profit, 
after Federal income taxes, of 9.5 per cent. This rate would repre- 
sent 8 per cent of the non-mail revenues of the carrier before Federal 
taxes and 5.5 per cent of the non-mail revenues after Federal taxes. 


According to the opinion of the Board, the future mail pay rate 
of 12 cents per airplane mile would result in an estimated net return 
on the carrier’s investment of 9.86 per cent, after Federal taxes. 
The 12-cent pay rate applies to all of American Airlines’ routes. 


The Board cannot order a refund of excess payments made to 
an air carrier. It can only determine the fair and reasonable rates 
payable by the Post Office Department for the past period. Rates 
actually paid to American were those set by the Interstate Commerce 
Commission before the passage of the Civil Aeronautics Act. 





* Taken from CAB press release of March 12, 1942. 
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The Board has in several cases, where carriers operating under 
rates fixed by the Interstate Commerce Commission have sustained 
losses during the pendency of rate proceedings before the Board, 
set higher rates which resulted in additional payments to the carriers 
involved. The American case, however, is the first in which the 
Board has found that a carrier has, during the pendency of the rate 
proceeding, received rates in excess of those which would have been 
fair and reasonable. 


The order of the Board carefully considers the usual factors of 
utility rate-making and those specially emphasized by the Civil Aero- 
nautics Act of 1938. However, the result is so novel and so drastic 
that it is certain to be carried to the United States Supreme Court. 
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FEDERAL 


Orders 
Serial Number 1598 


Unirtep STATES OF AMERICA 
Civit AERONAUTICS Boarp 
WasHIncron, D. C. 


At a session of the Civil Aeronautics Board held at 
its office in Washington, D. C., on the 12th 
day of March, 1942 


In the Matter of the Compensation for the transportation 
of mail by aircraft, the facilities used and useful therefor, 
and the services connected therewith, of Docket No. 334 


AMERICAN AIRLINES, INC. 


In the Matter of the Petition of 


AMERICAN AIRLINES, INC. 


for the determination of fair and reasonable rates of pDocket No. 204 
compensation for the transportation of mail by aircraft, the 
facilities used and useful therefor, and the services connected 
therewith on routes Nos. 4 and 23 under section 406 of the 
Civil Aeronautics Act of 1938, as amended. | 








ORDER FIXING AND DETERMINING THE FAIR AND 
REASONABLE RATES OF COMPENSATION FOR THE 
TRANSPORTATION OF MAIL BY AIRCRAFT 
OVER ROUTES OPERATED BY AMER- 

ICAN AIRLINES, INC. 

A full public hearing having been held in the above-entitled proceedings 
and the Board, upon consideration of the record, having issued its opinion 
containing its findings, conclusions, and decision, which is attached hereto 
and made a part hereof ; 


Ir Is Orperep that the fair and reasonable rates of compensation to be 
paid to the carrier for the transportation of mail by aircraft, the facilities used 
and useful therefor, and the services connected therewith, between the points 


[142] 
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which the carrier is authorized to transport mail in the certificates of public 
convenience and necessity which it holds for routes Nos. 4, 7, 18, 21, 22, 23, 25, 
30, and 56, are hereby fixed, determined, and published as follows: 


(1) For the period beginning December 1, 1939, to and including March 
31, 1942, a rate of 16.5 cents per pay-mail mile flown with mail without prefer- 
ence to base mileage or base poundage of mail carried. 


(2) For the period beginning from April 1, 1942, a rate per airplane mile 
composed of the following: 

(a) For any month during which the average daily designated mileage 
does not exceed 35,000 miles, (1) base rate of 12 cents per airplane mile to be 


paid for a base poundage of 300 pounds of mail, (2) plus an excess poundage 
rate of .03 cent per airplane mile for each pound, or fraction thereof, of mail 
in excess of the base poundage. 

(b) For each month during which the average daily designated mileage 
exceeds 35,000 miles, (1) an effective rate per airplane mile (computed to the 
nearest hundredth of a cent) to be paid for an adjusted base poundage of mail 
(computed to the nearest pound), such effective rate and adjusted base 
poundage to bear the same relation to 12 cents per airplane mile and 300 pounds, 
respectively, as 35,000 miles bears to the average daily designated mileage, (2) 
plus an excess poundage rate of .03 cent per airplane mile for each pound, or 
fraction thereof, in excess of the adjusted base poundage. 


The aforesaid rate per airplane mile shall be applied to the direct airport- 
to-airport mileage between points served for the carriage of mail on each 
schedule flown with the mail on the route, and the mail poundage for the route 
shall be computed at the end of each calendar month on the basis of the average 
mail load per airplane mile carried over the route during such period; provided, 
however, that if any scheduled flight is operated in two or more sections 
between any two points served for mail and mail is transported on more than 
one such section, the aggregate of the sections so used shall for all purposes 
of computing compensation pursuant to this order be treated as a single flight, 
and the rate shall be applied to the airport-to-airport mileage flown by that 
section which covers the greatest airport-to-airport mileage between points 
served for mail, and the mail poundage shall be computed as though the total 
weight of mail carried on all sections had been consolidated in a single aircraft. 


The average daily designated mileage shall include the mileages of all 
scheduled trips designated or ordered to be established by the Postmaster 
General for the carriage of mail, and shall be computed as though the mileage 
of each such trip were the airport-to-airport distance via all certificated inter- 
mediate points along the flight route between the terminals of each trip. The 
average daily designated mileage for each calendar month shall be determined 
by taking the average of the daily mileages of regularly scheduled trips for the 
seven days of the week, without regard to any variations of scheduled mileage 
on holidays. 


By the Civil Aeronautics Board: 
Darwin CHARLES Brown, 
Secretary. 


(SEAL) 





JOURNAL OF AIR LAW AND COMMERCE 


Unitep STATES OF AMERICA 
Civit AERONAUTICS BoarpD 
WasuHincrTon, D. C. 
Docket No. 334* 


AMERICAN AIRLINES, INC., MAIL RATE PROCEEDING 


Fair and reasonable rate of compensation for the transportation of mail by 
aircraft and the facilities used and useful therefor during the period 
December 1, 1939, to March 31, 1942, found to be 16.5 cents per pay-mail 
mile flown with mail. 

Fair and reasonable rate of compensation for the transportation of mail by 
aircraft and the facilities used and useful therefor on and after April 1, 
1942, found to be 12.0 cents per airplane mile flown with mail, computed 
on the basis of direct airport-to-airport mileage for a base mileage of 


35,000 miles per day. 
Decided March 12, 1942. 


Appearances : 
Hamilton O. Hale, Robert G. Howlett, Fred M. Glass, and Thomas I. 
Megan, for American Airlines, Inc. 
Emory T. Nunneley, Jr., and Henry L. Hill, Public Counsel. 
Howard Westwood and Philip R. Miller, for various air carriers! as 
Amici Curiae. 


Opinion 
By THE Boarp: 

This is a consolidated proceeding under the provisions of section 406 of 
the Civil Aeronautics Act of 1938, as amended, involving the petition of 
American Airlines, Inc., filed March 1, 1939, seeking the determination of fair 
and reasonable rates for the transportation of mail over routes Nos. 4 and 23, 
constituting its transcontinental service, and the investigation instituted by our 
order of December 1, 1939, to inquire as to the reasonableness of the rates 
being paid and to determine the fair and reasonable rates for the transportation 
of mail over the eight routes, Nos. 4, 7, 18, 21, 22, 23, 25, and 30, which American 
was then authorized to operate. The scope of the latter was enlarged by stipu- 
lation to include the determination of rates of compensation for mail transpor- 
tation over route No. 56, authorization for which was granted by our order 
of March 8, 1941.2 

Public hearing has been held pursuant to the provisions of the Act and 
the proceeding submitted for decision on oral argument before us following 
the filing of exceptions and supporting briefs, including brief in behalf of a 
number of carriers intervening as amici curiae, to a report by Examiner 
Frank A. Law, Jr. 

American is presently authorized to engage in air transportation of persons, 
property, and mail on each of the nine routes here involved, as follows: 

Route No. 4—Between the terminal point Dallas, Texas, the intermediate 


points Fort Worth, Abilene, Big Spring, and El Paso, Texas, Douglas, Tucson, 
and Phoenix, Ariz., and the terminal point Los Angeles, Calif. ;3 





* This proceeding also includes Docket No. 204. 

1. All American Aviation, Inc., Braniff Airways, Inc., Canadian Colonial Air- 
ways, Inc., Catalina Air Transport, Chicago and Southern Air Lines, Inc., Continental 
Air Lines, Inc., Delta Air Corporation, Eastern Air Lines, Inc., Hawaiian Air Lines, 
Inland Air Lines, Inc., Mid-Continent Airlines, Inc., National ’ Airlines, Ine., North- 
east Airlines, Inc., Northwest Airlines, Inc., Pan-American Airways System, Pennsyl- 
a Airlines Corporation, United Air Lines Transport Corporation, Western 

r Lines, Inc. 
. Northwest Air., et al., Additional Service to or wy 2C. A. B. 627. 

38. American Air., Grandfather Certificates, 1 C. A. A. 105 (1989). 
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Route No. 7—Between the co-terminal points New York, N. Y., and 
Newark, N. J., the intermediate points Wilkes-Barre and Scranton, Pa., 
Syracuse, Rochester and Buffalo, N. Y., Detroit, Ann Arbor, Jackson, Battle 
Creek, and Kalamazoo, Mich., and South Bend, Ind., and the terminal point 
Chicago, III. ;3-4 

_ Route No. 18—Between the terminal point Boston, Mass., the intermediate 
points Bridgeport, New Haven, and Hartford, Conn., Springfield, Mass., 
Providence, R. I., and the co-terminal points New York, N. Y., and Newark, 

J. 33-5 

Route No. 21—Between the terminal point Boston, Mass., the intermediate 
~~ Springfield, Mass., Albany, Utica, Syracuse, Rochester, and Buffalo, 

., and Erie, Pa., and the terminal point Cleveland, Ohio ;8 

ies No. 22—Between the terminal point Cleveland, Ohio, the intermediate 
points Columbus, Dayton and Cincinnati, Ohio, and Louisville, Ky., and the 
terminal point Nashville, Tenn. ;3 

Route No. 23—Between the terminal point Albany, N. Y., the intermediate 
points, New York, N. Y., Newark, N. J., Philadelphia, Pa., Baltimore, Md., 
Washington, D. C., Lynchburg, Roanoke, and Bristol, Va., Knoxville, Nashville, 
and Memphis, Tenn., Little Rock, and Texarkana, Ark., and Dallas, Tex., and 
the terminal point Fort Worth, Texas ;3 

Route No. 25—Between the terminal point Washington, D. C., the inter- 
mediate points Elkins, Clarksburg, Parkersburg, Charleston-Dunbar, and 
Huntington, W. Va., Cincinnati, Ohio, and Indianapolis, Ind., and the terminal 
point Chicago, III. ;8 

Route No. 30—Between the terminal point Chicago, IIl., the intermediate 
points Peoria and Springfield, Ill., St. Louis, and Springfield, Mo., Tulsa and 
Oklahoma City, Okla., and Dallas, Tex., and the terminal point Fort Worth, 
Texas ;8 

Route No. 56—Between the terminal point Buffalo, N. Y., and the terminal 
point Toronto, Ontario, Canada.® 

The present rates of mail compensation for the transportation of mail, 
expressed in cents per mile, and the monthly base mileages to which they are 
applicable as established by the Interstate Commerce Commission, are: 


Base Rate 
(Cents) Base Mileage 
Route No. 


























These rates provide for a base load of 300 pounds, with payments for excess 
poundage at ten percent of the base rate for each additional 100 pounds, or 
fraction thereof; and are subject to increase or decrease depending upon the 
actual airplane miles flown with mail each calendar month. The carrier is 
transporting mail on route No. 56 without compensation pending establishment 
of a rate in this proceeding. Mail service over this route was inaugurated on 
July 15, 1941. 





4. American Air, et al., New York Operations, 1 C. A. i 480 (1939). 
5. American Air., Bridgeport, Conn., Operation, 2 C. A. B. 436 (1941). 
6. Northwest Air., et al,, Additional Service to Canada, supra. 
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Power of Board Over Rates During Pendency of Proceeding 


The examiner recommended that we find that the fair and reasonable 
rate of compensation for the carriage of mail by the carrier over its entire 
system during the calendar year 1940 was 20.56 cents per airplane mile flown 
with mail, which is approximately 9.55 cents per airplane mile less than the 
average rate of mail compensation paid to the carrier during that period. For 
the period on and after January 1, 1941, he also recommended the establishment 
of rates considerably lower than those which the carrier has been receiving 
since that date. American and the carriers appearing as amici curiae strongly 
object to these recommendations, and question our statutory power to revise 
downward the rates existing during any period preceding the date of our order 
in this proceeding. 


Section 406(a) of the Act provides in part: 


“The . .. (Board) .. . is empowered and directed, upon its own 
initiative or upon petition of the Postmaster General or an air carrier, (1) to 
fix and determine from time to time, after notice and hearing, the fair and 
reasonable rates of compensation for the transportation of mail by aircraft, the 
facilities used and useful therefor, and the services connected therewith . 
and to make such rates effective from such date as it shall determine to be 
proper; . . .” (Emphasis supplied.) 


In previous cases arising under this section, we have accepted the principle 
that we have the power to make our determination of fair and reasonable rates 
effective as of the date of the institution of the proceeding.? While these 
previous decisions have in fact involved an upward adjustment of rates over 
a past period, we are now confronted for the first time with the question of our 
power to revise rates downward when such revision might have the effect of 
depriving the carrier of a part of the mail compensation which it has already 
received. This difference in the factual situation is clearly without legal sig- 
nificance. Since the above quoted language of section 406(a) makes no dis- 
tinction between rates which raise and those which lower previously existing 
rates of compensation, but instead applies generally to all rate orders of the 
Board, there would appear to be no question as to the Board’s power to reduce 
the rates of mail compensation applicable to the carrier subsequent to the 
issuance of the Board’s order on December 1, 1939, instituting this proceeding 
upon its own initiative. The provisions of the Act require Board action which 
will assure the carriers total revenues adequate to accomplish the statutory 
purposes; Congress could not have intended that revenues derived from the 
transportation of mail should be less than is necessary for those purposes, nor 
could it have intended that they should exceed the requirement. 


Further support for this conclusion is found in the judicial and adminis- 
trative interpretations of the rate-making provisions of the Railway Mail Pay 
Act of 1916 and the Air Mail Act of 1934. In United States v. New York 
Central R. R. Co.,8 the United States Supreme Court held that under the Rail- 
way Mail Pay Act of 1916 the Interstate Commerce Commission had the power 
to establish rates effective from the date on which the proceedings were 





7. T. W. A.—Mail Rates, 2 C. A. B. 226 (1940) ; United A. L. Mail Rates, 1 
C. A. A. 752 (1940) ; Inland A. L. Mail Rates, 1 C. A. A. 155 (1939) ; Mid-Cont. Air 
Mail Rates, 1. A. A. 45 (1939) ; National Air., Mail Rates, 1 C. A. A. 259 (1939). 


8. 279 U. 8. 73 (1929). 
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instituted. Recognizing the necessary time involved in a rate proceeding before 
an administrative tribunal, Mr. Justice Holmes declared, in delivering the 
opinion of the Court: 


“.. it is a natural incident of the jurisdiction that it should be free to 
treat its decision as made at once. Obviously Congress intended the Com- 
mission to settle the whole business, not to leave a straggling residuum to look 
out for itself. We put our decision not on any specific phrase, but on the 
reasonable implication of an authority to a the rates of pay which existed 
from the day when the application was filed. . 


This conclusion was reached despite the fact that the applicable statute con- 
tained no express authority, such as is contained in section 406(a) of the 
Civil Aeronautics Act, to determine the date on which rate orders should 
become effective. A fortiori, similar reasoning applies to the present case. 
Under section 406, air mail rates can be determined only after notice and 
hearing, which require not only lengthy preparation on the part of the carriers 
and the Board but also considerable time for the subsequent weighing of 
evidence and reaching of a decision. If the Board is to follow the statutory 
mandate that the rates fixed as a result of the proceeding shall yield neither 
inadequate nor excessive compensation, it must, as stated in the quotation 
above, “be free to treat its decision as made at once.” 


Similar reasoning induced the Interstate Commerce Commission, in 
establishing rates under the Air Mail Act of 1934, to construe that Act as 
empowering it to provide that the rates should be effective from the institution 
of the proceedings.!9 Again, this conclusion was reached although there was 
no express statutory provision authorizing the Commission to make its orders 
effective from such date as it might determine to be proper. It is true that with 
one exception! the adjustments made by the Interstate Commerce Commission 
involved upward revisions of rates applicable to past periods. But, as pre- 
viously pointed out, no distinction between the power to raise and the power 
to reduce rates of compensation paid in the past appears in the letter or in the 
spirit of the Civil Aeronautics Act, and the reasons sustaining the power to 
effect such increase in rates apply with equal force to confer upon us the power 
to effect the proposed decrease in rates. 


The carrier contends that the construction here proposed is inconsistent 
with section 405(a) of the Act, which directs the Postmaster General to pay 





9. 279 U.S. at 78, 79. 

10. Air Mail Docket No. ise ee ena 216 I. C. C. 166 (1936) ; 
National Parks Airways, Inc.—B e Mil , 220 I. C. C. 149 (1937) ; Air Maii 
Rates ier Route No. 24, 222 I. C. Cc. tan (Souths ale Mail Rates for American Airlines, 
225 I. C. C. 12 (1937) ; Air Mail Rates for Brani a 226 1. C. C. 752 (1938) ; 
Air Mail Rates for Route No. 8, 227 I. C. C. 509 (1938). 

11. On March 11, 1935, the decision in Air Mail Docket No. 1—Air Mail Com- 
pensation, 206 I. C. C. 675 established rates for all but two of the domestic airlines. 
This order was subsequently modified in an attempt to eliminate the ‘‘overlap” which 
occasionally resulted in a carrier’s receiving less compensation for flying a greater 
number of miles (Air Mail Docket No. 1—Air Mail Compensation, 222 I. C. C. 602 
(July 14, 1937). Although no effective date was specified in this order, the Post- 
master General applied it back to March 1, 1935; the modification had the effect of 
reducing the total compensation which TWA and other carriers had received in the 
meantime. In a subsequent decision, the Commission stated that the order required 

“substantial refunds from ™~, carriers” sax Mail Docket No. 1—Air Mail Compensa- 
tion, 282 I. C. C. 608, 610 (June 12, 1939)). The order in the latter case likewise 
contained no effective date, but the Postmaster General again gave it application from 
and after March 1, 1935. The ensuing recomputation of mail pay developed the fact 
that Eastern had been overpaid during the period from March 1, 1935, to the date of 
the last order; the Post Office Department collected this excessive compensation by 
withholding certain sums from current payments until the sum was restored, 
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compensation for the transportation of mail at the rates fixed by the Interstate 
Commerce Commission “as if this Act had not been enacted,” until the Board 
fixes rates under section 406 of the Act. It is argued that a determination by 
the Board of the rates to be paid American prior to the date of issuance of the 
order issued herewith which would result in a reduction in the rates fixed by 
the Interstate Commerce Commission, would deny the authority of the Post- 
master General, derived from the above provision, to continue to pay such 
rates; that section 405(a) would thus be rendered meaningless by such an 
order of the Board, and that the Postmaster General would be placed in the 
position of having paid too much. Support for this contention is sought in 
section 406(a) which directs the Postmaster General to pay the rates which 
have been fixed and determined by the Board. The carrier urges that this 
position is not inconsistent with the claim that the Board may order an increase 
in rates effective prior to the date of such order, asserting that an order in- 
creasing rates of compensation authorizes the Postmaster General to pay 
additional compensation from the date it has found that the Commission rates 
are too low. 


We construe the provisions of the Act simply to provide for the continued 
payment of compensation to the carriers during the inevitable interval between 
the passage of the Act and the entry of orders fixing their rates under the Act. 
These orders may be effective as of the date when the Board assumes jurisdic- 
tion of the proceeding, and on that date may terminate the authorization of 
the Postmaster General to pay the rates previously set by the Commission. 


On brief and in oral argument the carrier has pressed the proposition 
established by decisions of the United States Supreme Court,!2 that statutes 
are to be construed as operating prospectively only, unless the contrary intent 
plainly appears; the purpose of this argument appears to be to urge upon the 
Board the necessity of finding express power conferred by the Act to “recap- 
ture” any portion of the mail compensation paid to an air carrier. The decisions 
cited are not in point, for they deal with the retroactive effect of a statute and 
not with the effect of an administrative order effective for a period subsequent 
to the enactment of the applicable statute and only during the pendency of the 
proceeding in which the rate is being fixed. 


In the carrier’s argument that the Board is without power to set a rate 
which shall be effective as of the date when it took jurisdiction of the pro- 
ceeding, it also points out the express provisions in the Transportation Act of 
1920 and the Merchant Marine Act of 1936, authorizing the Interstate Com- 
merce Commission and the Maritime Commission, respectively, to recapture 
excessive profits from carriers by rail and water; it argues that had Congress 
intended to grant such authority to the Civil Aeronautics Board, it would have 
written a similar provision into the Civil Aeronautics Act. 


The carrier attaches like significance to the absence of a provision in the 
Civil Aeronautics Act, comparable to section 16 of the Interstate Commerce 
Act, for awarding reparations to shippers for overpayments; it is contended 
that there is no practical difference between a railroad transporting property 





12. United States v. Heth, < aw? 899 (1806) ; Hassett v. i C0 303 U. S. 


303 (1938) ; Shiwab v. Deuis, 258 U. 8. 529 (1922) ; Union Pacific R. R. v. Lara- 
mie Stockyards Co., 231 U. 8. 100, (18): ; United States v. Burr, 159 U.S 78 (1895) ; 
United Poe v. Jacobs, 306 U. 3 (1939) ; Brimstone R. R. Co. v. United States, 


276 U. 8. 104 (1928) ; Union Tireet Co. ve WwW ardell, 258 U.S. 537 (1922). 
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for private shippers and an air carrier transporting mail for the Postmaster 
General, and that the “retroactive” reduction of mail rates can be likened to 
the award of reparations to shippers by rail. Because the Civil Aeronautics 
Act contains no provision empowering the Board to award reparations to the 
Postmaster General or itself to recapture the amount by which it determines 
the past earnings of an air carrier have been excessive, it is argued that the 
Board’s order would be unenforceable and futile if it simply determined that 
a past rate of mail compensation had been unreasonably high. 


In the present proceeding, the Board’s duty is to simply determine a fair 
and reasonable rate which would be applicable to the carrier during the 
pendency of the proceeding. If the consequence of the Board’s order in the 
present case is to create a claim in favor of the Government against the carrier 
for excess payments made under previous authorization, the Government might 
file suit for the recovery, under ordinary common law principles, of the amount 
in which the carrier is indebted to it by reason of the overpayments. Or the 
simpler procedure of set-off might be adopted, either by the General Account- 
ing Office in its adjustment of claims by or against the United States Govern- 
ment,13 or by the Postmaster General in withholding from current mail 
payments certain sums until the amount of the excessive past payments has 
been offset.14 


Further pursuing the analogy of reparation orders, the carrier cites the 
case of Arizona Grocery Company v. Atchison, T. & S. F. R. R.,15 in which 
the United States Supreme Court denied the power of the Interstate Commerce 
Commission, “acting in its quasi-judicial capacity, (to) ignore its own pro- 
nouncement promulgated in its quasi-legislative capacity and retroactively 
repeal its own enactment as to the reasonableness of the rate it has prescribed.” 
In that case, the Commission fixed a commodity rate in 1921, and had reduced 
that rate in 1925; later it awarded the shippers reparation in the amount by 
which the rates paid by them between 1921 and 1925 exceeded those found in 
1925 to have been reasonable since 1921. It was this latter award which the 
United States Supreme Court overruled. In appraising the carrier’s argument 
as to the applicability of the Arizona Grocery Company Case, it is to be noted 
first of all that in the latter case the carriers had charged the rates later held 
unreasonable in reliance upon the Commission’s 1921 decision and without notice 
that the reasonableness of the rates was questioned by the Commission. In 
the present case the position of American is entirely different from the shippers 
in the Arizona Grocery case. It had notice from the day our order was entered 





13. “All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted in the 
General Accounting Office.’’ Section 236 of the Revised Statutes (31 U. S. C. 71) as 
amended by the Budget and Accounting Act, 1921, 42 Stat. 24. 

It should be noted that the case of Richmond, F. & P. R. Co. v. McCarl, 62 F (2d) 
203 (App. D. C., 1932), did not address itself to this statutory provision. The court 
therein indicated that it was prepared to construe the Act of March 3, 1875, 18 Stat. 
481, as prohibiting the Comptroller General from finally setting off without consent 
any claim other than a judgment debt. However, this act was amended on March 38, 
1938, 47 Stat. 1516, so that it clearly requires a set-off by judgment debt only in 
the instance where the obligation of the United States is in judgment form. 

14. In three instances the United States Supreme Court has held that the Post- 
master General may properly withhold from current mail payments the, amounts by 
which he has determined past payments to have been excessive. United States v. 
Carr, 132 U. S. 644 (1890) ; Wisconsin Central Railroad Company v. United States, 
164 U. S. 190 (1896) ; Grand Trunk Western Railway Company v. United States, 
252 U. S. 112 (1920). 

15. 284 U.S. 370 (1932). 
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on December 1, 1939, that the rates it was charging the Post Office Department 
might be held unreasonably high and that it might be required to refund to that 
Department the amount of the excess. There exists, moreover, another weak- 
ness in the carrier’s argument concerning the applicability of the Arizona Gro- 
cery Company Case. Unlike that case, the instant proceeding does not involve 
a relationship between a private shipper and a common carrier, If it did, then 
the carrier’s argument that the Board may “retroactively” increase rates ap- 
parently has no force in view of the principle that a private shipper, once having 
paid a published rate, need not concern himself with subsequently having to 
pay more. On the contrary, the Postmaster General, unlike the private shipper, 
is the medium through which continuous financial support necessary for the 
carriers to fulfill the purposes of the Act is extended. Our obligation is to see 
to it that the rates he pays are at all times sufficient to enable the carriers to 
accomplish and maintain those purposes. Likewise, our obligation is also to 
see that the rates do not at any time exceed those which are proper under the 
statute. We must discharge both obligations. 


We conclude that section 406(a) of the Act vests in the Board complete 
discretion to determine the date upon which its orders thereunder shall become 
effective. In exercising this discretion, we are limited only by the procedural 
requirements of notice and hearing and by the necessity of promoting the broad 
objectives of the Act. 


The carrier contends further that, even assuming the Board to have the 
power to make its rates effective prior to the date of its orders, in the instant 
case no such rate order can be entered for the reason that the carrier has not 
received that notice and hearing which are required under the Act and the 
Fifth Amendment to the Constitutions. It asserts that the Board’s order insti- 
tuting this rate investigation did not constitute notice to the carrier that a 
reduction in rates was contemplated by the Board, and that, therefore, the 
proposed reduction in rates to a date prior to the entry of the Board’s order 
herein would be inconsistent with the doctrine of fair play enunciated by the 
Supreme Court in its decision in the Morgan Case.16 


As we have heretofore pointed out, on March 14, 1939, the carrier filed 
a petition seeking an increase in the rates of compensation for routes Nos. 4 
and 23. The sole issue raised by this petition was the reasonableness of the 
rates paid upon those two routes, and we do not believe that a review of the 
reasonableness of the rates paid upon the carrier’s entire system beginning on 
that date would be justified on the basis of that petition. On December 1, 1939, 
the Board entered its order instituting the investigation covering the rates 
paid upon American’s entire system. This order recites that “an inquiry is 
necessary to enable the Authority to determine whether or not the rates of 
compensation being paid to said air carrier for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the services connected 
therewith, as aforesaid, are fair and reasonable, and whether or not the total 
revenues received by said air carrier are greater or less than the revenues 
required to enable such air carrier under honest, economical and efficient 
management, to maintain and to continue the development of air transportation” 
pursuant to the mandate of the statute. (/talics added). While this notice does 





16. Morgan v. United States, 298 U. S. 468 (1936) ; 304 U. 8S. 1 (1938) ; 304 
U. 8. 23 (1938) ; 307 U. 8. 183 (1939). 
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not specifically state that a reduction in rates was proposed, we believe that it 
constituted sufficient notice to the carrier that the reasonableness of its rates 
was in question at least from and after that date and that they were subject 
to possible reduction. A very similar order issued by the Secretary of Agricul- 
ture prior to the reduction of maximum commission rates chargeable by live- 
stock market agencies was held by the United States Supreme Court to con- 
stitute sufficient notice of the course proposed to be taken by the Secretary.17 
In our opinion, the terms of the Act are notice of the intent of Congress that 
the carrier’s needs be examined from time to time in accordance with the stand- 
ards prescribed by the Act and that its mail rates be fixed accordingly. The 
carrier, of course, knew that its current net earnings resulted in an exceptionally 
high rate of return on its investment, and, while there had been no decision 
on the question of the Board’s power to fix reduced mail rates which would be 
effective during the pendency of the proceeding, the carrier, especially in the 
light of the Board’s practice of granting increases in mail payments to carriers 
during the period of pendency of the proceedings, must be presumed to have 
recognized the possibility that such construction would be placed upon the Act. 


It is claimed that during the course of the present proceeding American 
was not confronted with a statement of the Government’s claims, as required 
by the second Morgan Case. In that case, the Government did not supply a 
brief, nor did it formulate the issues or furnish the appellants with a statement 
of its contentions or proposed findings. The Court said: 


“Those who are brought into contest with the Government in a quasi- 
judicial proceeding aimed at the control of their activities, are entitled to be 
fairly advised of what the Government proposes and to be heard upon its 
proposals before it issues its final comment.’ (Emphasis supplied) .1& 


In the present proceeding, however, the carrier has been confronted with 
the recommendations of the Examiner, whose report was issued on June 19, 1941, 
and the matter has been fully presented to us on brief and in oral argument by 
American, by the carriers appearing as amici curiae, and by Public Counsel, 
before we were prepared to issue our final order. We believe, therefore, that 
there has been no denial of fair play and that the requirements of the Morgan 
Cases have been fully met. 


American and the carriers appearing as amici curiae contend that assuming 
the Board has the power to fix rates effective as of the date of the institution 
of the proceeding, the exercise of such power in a manner which would involve 
a reduction of the carrier’s rates would run counter to the fundamental ob- 
jective of the Act to encourage the development of an air transportation system . 
required by the national public interest. The fulfillment of the objectives of 
the Act does not require that the carrier shall have earnings in excess of those 
specifically necessary to that purpose, nor does the fact that the carrier has 
already collected the excess earnings during the pendtncy of the proceeding 
alter the validity of this conclusion. The institution of a proceeding, such as 
the present one, gives notice to the carrier that its rates, from that date until 
the final order, are subject to revision downward if the facts should develop 
the need for such downward revision. From the moment of the adoption of 
the order, therefore, the carrier has full notice of the possibility; it is not taken 





17. Tagg Bros. € Moorhead v. United States, 280 U. S. 420 (1930). 
18. Morgan v. United States, 304 U.S. 1, 18-19 (1938). 
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by surprise, and such plans as it makes during the pendency of the proceeding, 
and before final order, it must make subject to the knowledge it thus possesses. 
It has not, by the institution of the rate proceeding, been notified that the Board 
may reduce its rates for the pendency period to a level which will render it 
unable to render the air mail service and to accomplish the other objectives of 
the Act; the carrier is merely informed by the institution of the proceeding 
that the rates may be so reduced that the excess payments received from the 
Post Office Department (that is, payments received in excess of the amount 
necessary to provide for the maintenance and development of the type and 
quality of air transportation contemplated by the Act) will be subject to re- 
covery by the government. 


The carrier contends that any downward revision which will result in 
“recapture” of past earnings will have a detrimental effect upon its plans for 
future development. In this connection the carrier contends that it contem- 
plates extensive changes in flying equipment. It asserts that during the year 
1942 capital expenditures for aircraft and ground facilities will aggregate 
$3,655,000, of which $2,805,000 represents the estimated cost of units of flight 
equipment and that during 1943 expenditures of $9,210,000 are anticipated, with 
$7,060,000 representing flight equipment. While the Act requires us to take 
into consideration the encouragement and development of an air trans- 
portation system properly adapted to fulfill the stated purposes of the Act, 
we are unable to find any intent on the part of Congress to provide, in the air 
mail rates, capital for the carrier's expansion in addition to compensation 
sufficient to enable the carrier to fulfill the purposes of the Civil Aeronautics Act. 
The purpose of the Act is not to provide capital as such, but to provide a 
profit sufficient to enable the carrier, among other things, to obtain from private 
investors the capital it needs. The re-investment, in the business, of the carrier’s 
profits available for distribution among its stockholders, of course, is not 
inconsistent with this statutory objective. 


Standards of “Fair and Reasonable Rates” 


In determining, in the present case, the fair and reasonable rate for the 
transportation of mail and for the fulfillment of those other purposes contem- 
plated by Section 2 of the Act, we are not only confronted with the task of 
determining a compensatory rate within the requirements of the Fifth Amend- 
ment to the Federal Constitution; we are faced with the duty of fixing a fair 
and reasonable rate under an Act of Congress. The basic distinction between 
the two functions, which is of signal importance to the present task, has been 
clearly stated by Mr. Justice Brandeis in the following language of an impres- 
sive dissent: 

“The compensation which the Constitution guarantees an opportunity to 
earn is the reasonable cost of conducting the business. Cost includes not only 
operating expenses, but capital charges. Capital charges cover the allowance, 
by way of interest, for the use of the capital, whatever the nature of the security 
issued therefor; the allowance for risk incurred, and enough more to attract 
capital. The reasonable rate to be prescribed by a commission may allow an 
efficiently managed utility much more.”!® (Italics supplied.) 


Between the barely compensatory rate required by the Constitution and the 





19. Southwestern Bell Telephone Co. v. Public Service Commission, 262 U. 8S. 
276, 290 (1923). 
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fair and reasonable rate contemplated by a legislative enactment there exists 
a marginal field in which administrative discretion may operate to provide 
an incentive to enterprising management and a stimulus to pioneering 
initiative which are so essential to the development of the air carrier industry. 
The fact that regulatory commissions, confusing their function with the court’s 
function, have frequently adopted the standards of just compensation required 
by the Constitution as their own guide in determining fair and reasonable 
rates, and thereby eliminated the margin between the compensatory rate and 
the reasonable rates, does not justify a repetition by this Board of a practice 
which, if here applied, would obstruct the fulfillment of the objectives of the 
Civil Aeronautics Act.2° 


Since, therefore, in the case before us we are concerned not with the 
determination of a compensatory rate under the Constitution, but with fixing 
a fair and reasonable rate under an Act of Congress, we must look to the 
standards which that Act has prescribed for our guidance. The Act expressly 
directs the Civil Aeronautics Board in fixing air mail rates to consider “the 
conditions peculiar to transportation by aircraft and to the particular air carrier 
or class of air carriers,” it directs the Board to “take into consideration among 
other factors, the condition that such air carriers may hold and operate under 
certificates authorizing the carriage of mail only by providing necessary and 
adequate facilities and service for the transportation of mail; such standards 
respecting the character and quality of service to be rendered by air carriers 
as may be prescribed by or pursuant to law; and the need of each such air 
carrier for compensation for the transportation of mail sufficient to insure the 
performance of such service, and, together with all other revenue of the air 
carrier, to enable such air carrier under honest, economical, and efficient man- 
agement, to maintain and continue the development of air transportation to 
the extent and of the character and quality required for the commerce of the 
United States, the Postal Service, and the national defense.” 


The legislative history of the Civil Aeronautics Act, as well as the Federal 
policy which preceded it, clearly reveals the significance of the mandate which 
is given to the Board in the last sentence of the above-quoted passage. The 
“compensation” to be paid to the carrier in the air mail rate is not merely 
compensation for the transportation of the mail. The use of the mail payments 
is a statutory device for the accomplishment of national objectives that tran- 
scend the interests of the postal service. Those objectives, expressly stated in 
the Act, encompass the maintenance and continued “development of air trans- 
portation to the extent and of the character and quality required for the com- 
merce of the United States, the Postal Service, and the national defense.” The 
“compensation” which the carrier receives thus becomes compensation not 
only for carrying the mail but for the building up of a system of air transporta- 
tion which will serve the nation’s commerce and security as well. The mere 
transportation of the air mail would not have required the carefully worded 





20. “The rule ... (of Smyth v. Ames) . . . was to be applied solely as a 
means of determining whether rates already prescribed by the legislature were con- 
fiseatory. It was to be applied judicially after the rate had been made; and by a court 
which had had no ge n making the rate. . . . But the commissions undertook to 
make the rule their standard for making, or approving, rates. And the tendency 
developed to fix as reasonable, the rate which is not so low as to be confiscatory. 
Thus the rule which assumes that rates of utilities will ordinarily be higher than the 
minimum required by the Constitution, has, by the practice of the commissions, 
eliminated the margin between a reasonable rate and a merely compensatory rate; 
. . .” (Emphasis supplied). Southwestern Bell Telephone Co. v. Public Service Com- 
mission, 262 U. S. 296 (1923). (Justice Brandies’ dissent). 
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“need” formula which the Act sets for the Board’s guidance in fixing the air 
mail “compensation.” Section 406(b), more than any other passage of the 
Civil Aeronautics Act, discloses the basic difference between the dual develop- 
mental and regulatory objective of this Act and the regulatory objective of the 
ordinary statute designed for the control of public utility rates. This Board 
would not be able to approach soundly its rate-making function in disregard 
of this essential difference during the period the carriers are building to a 
position sufficient to enable them to accomplish these broad objectives without 
including payment therefor in the mail rates. 


The years preceding the adoption of the Civil Aeronautics Act of 1938 
disclosed a long record of Government sponsorship of the development of civil 
aviation. Indeed, the air transportation system, particularly that part which 
was engaged in international service was regarded by an increasing body of 
opinion, as essentially an air arm of the Federal Government. But while Federal 
policy in those years had expressly recognized the national concern in the 
development of air transportation as an essential instrumentality of the nation’s 
commerce and postal service, Congress gave formal expression for the first 
time in the Civil Aeronautics Act to the importance of air transportation 
to the national security; and in that Act it laid down for the first time a com- 
prehensive policy of Government financial aid and encouragement to the 
airlines as a means of implementing the national defense objective.21_Through- 
out the text of this statute can be discerned the basic assumption that a sound 
civil aviation is of essential value to the national security22 If any doubt 
existed as to the validity of such assumption that doubt has been removed 
by the assistance which the air carriers of the United States, both domestic 
and international, have rendered to the military forces in the present war.23 


It is clear from the above that the Civil Aeronautics Act envisages the 
fair and reasonable mail rate to be the result of an informed judgment reached 
by the Board upon the basis of the standards thus set forth. No controlling 





21. It is significant that the Civil Aeronautics Act grew out of recommendations 
of the Interdepartmental Committee, appointed by the President, to consider the 
need for a revision of Federal Aviation policy and that the War and Navy Departments 
were represented on that Committee. 


22. The President of the United States stated in a communication to the Na- 
tional Aviation Forum dated January 24, 1939, in part, as follows: 


“Civil Aviation is clearly recognized as the backlog of national defense in the 
Civil Aeronautics Act which set up the effective machinery for a comprehensive na- 
tional policy with respect to the air. 

“Underlying the statute is the principle that the country’s welfare in time of 
peace and its safety in time of war rests upon the existence of a stabilized aircraft 
production—an economically and technically sound air a ee system, both 
domestic and overseas—an adequate supply of well-trained civilian pilots and ground 
personnel. 

“This new national policy, set up by the Congress, views American aviation as a 
special problem requiring special treatment. Aviation is the only form of transpor- 
tation which operates in a medium which knows no frontiers but touches alike all 
countries of the earth. One fact which stands out is that hardly another civil activity 
of our people bears such a direct and intimate relation to the national security as 
the civil aviation. .. .” 

Further evidence of the national defense objective is found in the requirment that 
all the decisions of the Civil Aeronautics ard authorizing international service 
shall receive the approval of the President, who is in control of foreign relations and 
Commander in Chief of the armed forces, and that the Act does not provide any 
judicial review of such decisions. Pan American Airways Company v. Civil Aero- 
nautics Board and American Export Airlines, Inc., 121 F. (2d) 810 (C, C. A. 2d, 1941). 


23. United States air carriers in addition to supplying essential transportation 
services connecting various defense centers of the United States and connecting the 
United States with distant parts of the world, have performed and are performing 
important services in the training of pilots, navigators and flight engineers for the 
Army and Navy; in providing overhaul repair and installation work for the Army. 
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consideration is prescribed. The Board is to weigh the evidence in the light of 
all of the factors named. Some of those factors may be capable of approximate 
evaluation in mathematical terms; others because of their intangible nature are 
not. But however difficult of quantitative measurement they may be, the 
standards thus provided by the statute and the evidence relating thereto must 
be considered and weighed by the Board in reaching its conclusion as to what 
constitutes a fair and reasonable rate in each case. 


In its brief the carrier strongly objects to the adoption of a fixed return 
upon the fair value of the carrier’s property as the measure of a fair and 
reasonable rate. The Board does not consider, nor has it ever considered, 
that a predetermined rate of return upon the so-called “fair value” of the 
carrier’s property is the measure of reasonableness. The ascertainment of 
the rate of return upon the actual legitimate investment, that is, the funds 
which have been legitimately devoted to the enterprise by its owners, does not 
share the defects of the so-called “fair value” method and may be considered 
as evidence bearing upon the reasonableness within the meaning of the Civil 
Aeronautics Act, albeit not the only such evidence. 


While it would be erroneous to assume that the reasonableness of an air 
mail rate under the Civil Aeronautics Act should be measured by a fixed and 
uniform rate of return on the carrier’s legitimate investment, it would be 
equally erroneous to assume that a reasonable rate could be determined in dis- 
regard of the relation which the carrier’s net earnings bear to its investment. 
The Civil Aeronautics Act, as previously pointed out, requires the Board to 
consider the “need” of the air carrier for a rate which will be sufficient, among 
other things, to insure the performance of the mail service. Obviously, a 
carrier would be unable to perform such service unless it were receiving from 
various sources, including the mail compensation, a total revenue sufficient to 
cover the total expenses of operation and the capital cost. In determining the 
“need” of the carrier, therefore, it is necessary to inquire into the amount of 
the carrier’s investment and to consider what is necessary to constitute an 
adequate return on that investment. A specified return on a carrier’s investment 
which would enable that carrier to earn an amount sufficient to cover its 
capital cost would not be an inflexible measure of the fair and reasonable rate 
contemplated by the Civil Aeronautics Act; it would, however, constitute 
significant and valuable evidence to be taken into account in connection with 
the determination of such a rate. Likewise, the relationship which the carrier’s 
profit bears to its total revenues, would offer some evidence of reasonableness 
when considered in comparison with similar data of other industries of similar 
risk. In this connection the ratio between the carrier’s investment and the 
volume of service rendered, when compared with the higher ratio prevailing 
in other public utilities, would also be a proper subject of consideration. 


The carrier urges certain characteristics of the air carrier industry as 
controlling considerations in the determination of the air mail rate. It calls 
attention to the rapid obsolescence of equipment, which renders difficult an 
accurate estimate of operating expenses; it reminds us that the operating 
revenues of this industry are subject to violent fluctuations due to the effect 
of accidents on the public mind, and it contends that the high ratio existing 
between the capital investment of an air carrier and its gross revenues makes 
it possible for comparatively slight errors in the estimation of expenses or 
revenues to change a profit into a loss. It is also urged that this industry is 
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peculiarly affected by the unpredictable fortunes of war, that military require- 
ments threaten further to restrict or interrupt its operations and to drain or 
deplete its personnel and equipment. 


It may be doubtful whether certain of the risks are as great as portrayed. 
At least there are considerations which tend to reduce the effectiveness of some 
of the factors which have been noted. Thus, if rapid technological changes 
occurring in this industry render accurate expense estimates difficult, if fluc- 
tuations in operating income make difficult predictions of future revenues, 
nevertheless, the Board has the statutory power, through readjustment of the 
mail rate from time to time to meet the “need” of the carrier as currently 
apparent, to grant the carrier relief from the consequences of such eventualities. 


We are aware that an air carrier’s operating results are dependent to a 
large degree upon the existence or intensity of the competition to which it is 
subjected by other air carriers, by other modes of transportation, and by the 
air carriers of other nations. But we are equally aware that Title IV of the 
Act confers upon us broad powers of control over the extent of the competition 
which is to exist among the air carriers themselves, and over the competitive 
practices which they may employ. Furthermore, section 2(d) of the Act does 
not prescribe competition at all events; it calls for “competition to the extent 
necessary to assure the sound development of an air transportation system” 
properly adapted to the national need.?4 


On the other hand, we would be blind to the realities if we did not recognize 
the fact that many investors will refuse to place unlimited reliance upon statu- 
tory provisions the implementation of which must depend upon an administrative 
body which ects within a range of discretion. Investors will be cognizant of 
the fact that legislative policy with respect to a rapidly developing industry is 
subject to change, and that the policy of the administrative agency may likewise 
change with varying economic conditions or with the varying personnel of 
the agency. These are realities of the investing world ; and they often constitute 
a greater influence upon the investor’s attitude than does newly established 
government policy which may offer assurances regarded as more theoretical 
than real. 


All these considerations must play a very real part in any sound analysis 
of the rate-making problem which is before this Board. In air transportation 
we can see but dimly the shape of things to come; but there is every reason to 
believe that the close of the present war will open an era of airline expansion in 
the United States and in the international field without historic parallel. These 
developments will involve capital requirements of great magnitude, which in 
all likelihood will have to be met with great rapidity. They cannot be satisfac- 
torily met unless those who supply the necessary funds are convinced that the 
enterprise will have a fair opportunity to secure earnings commensurate with 
the risk of the undertaking. The final measure of that risk will be determined 
by a number of factors, not least of which will be the economic results of the 
present regulatory policy now developing in the administration of the Civil 
Aeronautics Act. 





24. As the Board said in an earlier case, “. . . competition in air transportation 
is not mandatory. . .. Clearly, Congress has left to the discretion of the Board the 
determination of whether or not competition in a particular area is necessary to assure 
the sound development of an appropriate air eo poe system.” American 
Ezport Air., Trans-Atlantic Service, 2 C. A. B. 16, 31 (1940). 
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Rates During Pendency of Proceeding 


Consideration of the reasonableness of the rates during the pendency of 
the proceeding will be considered upon the basis of two separate periods as 
follows: 


(1) the period from March 14, 1939, the date on which American filed its 
petition for an increase in the rates for routes Nos. 4 and 23, to December 1, 
1939, the date on which our investigation herein was instituted, and (2) the 
period from December 1, 1939, to the effective date of our order herein. 


March 14, 1939—November 30, 1939 


In its petition of March 14 the carrier asks that the rates of compensation 
for routes Nos. 4 and 23, which together constitute its transcontinental route, 
providing service from New York to Los Angeles, be increased to a base rate 
of 32 cents per airplane mile. While the petition seeks only a review of the 
rates for the two routes, it is desirable to consider the results of operation 
over the entire system, since, under the provisions of the Act, we are called 
upon to determine the need of the carrier for compensation sufficient to enable 
it with “revenues from all sources” to continue to render adequate air trans- 
portation service.25 For this reason the following tabulation sets forth not 
only the operating results reported by the carrier for routes Nos. 4 and 23 but 
also the results for the entire system for the period from March 1, 1939, to 
November 30, 1939. The carrier’s reports to us are submitted on a monthly 
basis and it is therefore not possible for us to ascertain definitely the results of 
operations for the period from March 14 to March 31, 1939. 














Route 4 Route 23 System 
Revenues $1,786,627 $2,428,611 $11,924,886 
Expenses 1,384,999 2,147,551 9,996,314 
Operating Profit $ 401,628 $ 281,060 $ 1,928,572 





In view of the fact that the period covered by these data includes the best 
operating: months of the year, reference must be made to the results of 
operations for a 12-month period in order to eliminate seasonal factors. The 
carrier’s reported figures for the year ended December 31, 1939, set forth 
below, afford a basis for considering the reasonableness of rates for the 
March-November period: 














Route 4 Route 23 System 
Revenues $2,425,291 $3,143,596 $15,050,610 
Expenses 1,884,990 2,859,391 13,023,398 
Operating Profit 0.0.0... $ 540,301 $ 284,205 $ 2,027,212 


These data reflect operating profit for the system of 16.24 cents per pay-mail 
mile and 10.58 cents per revenue mile; for route No. 4 of 18.72 cents per pay- 
mail mile and 17.24 cents per revenue mile; for route No. 23 of 7.52 cents per 
pay-mail mile and 6.39 cents per revenue mile. 





25. Chicago and Southern A. L., Mail Rates, C. A. B. Docket No. 333, decided 
November 14, 1941. 
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The carrier’s investment as of January 1, 1939, and December 31, 1939, was 
$4,449,168 and $7,047,435, respectively, determined in the following manner: 


Jan. 1, 1939 Dec. 31, 1939 

















Current Assets and Deferred Debits....0.0...0..........0:000 $2,605,287 $5,531,998 
Less Current Liabilities and Deferred Credits............ 1,408,376 2,819,987 
Working Capital te 1,196,911 2,712,011 
Investments 8,064 12,325 

Real Property and Equipment (Net after 
Depreciation) 3,244,193 4,323,099 
Total Investment $4,449,168 $7,047,435 





The average investment for the year 1939 determined in this manner from 
the carrier’s reports would be approximately $5,748,301. 


The total recorded profit of the carrier for the 12-month period ended 
December 31, 1939, would constitute a return of approximately 35.27 percent on 
the average investment during the period, which would be reduced to about 
29.43 percent after Federal income taxes. 


There is no definite basis upon which the carrier’s investment may be 
allocated to the individual routes. However, a very rough approximation may 
be derived upon the basis of the number of revenue miles flown by the carrier. 
During the year 1939 the total of revenue miles flown was 19,170,018, of which 
total 3,133,670 miles, or 16.35 percent, were flown on route No. 4, and 4,449,124 
miles, or 23.21 percent, were flown on route No. 23. An application of these 
percentages to the average investment during the above period results in allo- 
cating $940,000 and $1,334,000, respectively, as the investment attributable to 
those routes. The operating profit reported for routes Nos. 4 and 23 would, 
as the result of such a very rough allocation, amount to a return of about 57 
percent on the investment for route No. 4 and 21 percent for route No. 23. 


Even allowing for the considerable inexactness of such calculations it is 
still abundantly clear from the foregoing data that the rates of compensation 
paid the carrier between March 14, 1939, and November 30, 1939, for routes 
Nos. 4 and 23 were not less than were fair and reasonable. 


The principal argument advanced by the carrier in support of its contention 
for increased rates on routes Nos. 4 and 23 is the fact that these routes compete 
with transcontinental routes operated by United and TWA upon which higher 
rates of compensation were effective. It is not possible to make any absolute 
comparison between operations of carriers subject to our jurisdiction because 
of the existence of varying factors which influence both revenues and expenses, 
including differences between the territories in which the carriers operate, the 
volume of traffic handled, and the revenues per mile received.26 These factors 
all have a direct bearing upon the “need” of the carriers for mail compensation 
to enable them under honest, economical and efficient management to accom- 
plish the objectives of the statute and must be considered by us in fixing the 
rates of compensation for individual carriers. They do not, however, constitute 
any reason why the rates paid the carrier should be identical with those paid 
competing carriers. 


Braniff Airways, Mail Rates, Routes Nos. 9, 15, and 50, 2 C. A. B. 555 





26. 
582 (1941). 
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December 1, 1939, to date of order 


Traditionally, air mail rates have been fixed by routes in terms of cents per 
airplane mile, and American’s records and its reports to us reflect the operations 
of each route separately. We held in our opinion in the Chicago and Southern 
Rate Case?? that the Act does not require the maintenance of the route concept. 


“The new Act of 1938 discarded the route concept and established in its 
place the air carrier as the primary unit around which the national air trans- 
portation system was to be developed through the instrumentality of air mail 
compensation. Section 406(b) directs this Board to take into account ‘the need 
of each ... air carrier after taking into account ‘all other revenues’ of the 
carrier. The ‘need’ is that of the air carrier as a whole and not that of any 
particular geographical division of its operations.” 


The administrative work involved in computing compensation at varying 
rates for a number of different routes of a single system would be substantially 
simplified by the application of a single rate for the entire system. There ap- 
pears to be no good reason in this case for consideration of the carrier’s rates 
upon the basis of the individual routes and no further consideration will be 
given to the results of operations on those routes. 


The results of operations reported by the carrier for the two years following 
the date of our order instituting the investigation of the rates for the carrier’s 
system are shown below: 



































Mileage Year Cents Year Cents 
Ended Per Ended Per 
Nov. 30, Rev. Nov. 30, Rev. 
1940 Mile 1941 Mile 
Mail Pay 13,045,905 13,204,532 
Non-Mail 13,370,733 18,487,908 
Non-Revenue 1,237,659 1,162,228 
Total 27,654,297 32,854,668 
Operating Revenues 
Passenger $15,863,599 60.05 $20,274,767 63.97 
Express 559,063 2.11 728,116 2.30 
Excess Baggage ..........--:s:scsssssceeoes 149,234 57 221,575 .70 
Miscellaneous and Incidental........ 161,046 61 228,623 72 
Total $16,732,942 63.34 $21,453,081 67.69 
Operating Expenses 
Direct Flying $ 9,468,243 35.84 $11,526,087 36.37 
Indirect Flying 4,785,345 18.11 6,055,484 19.11 
Traffic and Advertising.................-+. 2,584,644 9.79 2,990,471 9.44 
General and Administrative.......... 1,098,919 4.16 1,513,286 4.77 
Total $17,937,151 67.90 $22,085,328 69.69 
Mail Pay Needed to Break Even......$ 1,204,209 4.56 $ 632,247 2.00 
Mail Pay 3,902,239 14.77 4,232,878 13.36 
Net Profit from Operation............... $ 2,698,030 10.21 $ 3,600,631 11.36 





27. Chicago and Southern A. L., Mail Rates, supra. 
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Our investigation of the carrier’s reports and the record in this proceeding 
indicates that certain adjustments are necessary in the foregoing figures. The 
reports of the Post Office Department indicate that the amount of mail com- 
pensation which the carrier reported for the period here involved should be 
increased by an amount of $12,060. In addition, an adjustment appears neces- 
sary to eliminate excess depreciation charges during this period. At the time 
of the hearing the carrier was depreciating Douglas DC-3 and DST aircraft on 
the basis of a five-year life, with an $8,000 residual value. Effective January 1, 
1941, the carrier changed the estimated life of Douglas aircraft purchased after 
January 1, 1940, to four years, with an $8,000 residual value. 


The carrier’s change in the service life of its Douglas equipment was based 
upon its conclusion that obsolescence is the major factor in aircraft depreciation, 
and that, with the development of military aircraft now under production which 
are adaptable to the requirements of civil air transportation, existing types used 
in civil air transportation are obsolete in design. It asserts that the air trans- 
portation industry would currently be in the process of acquiring replacements 
more modern in design and construction were it not for the fact that aircraft 
productive capacity in reascnable volume for commercial purposes is not now 
available. On the basis of the service lives it has assigned to its aircraft, all 
but four of its present fleet of Douglas equipment would be fully depreciated 
before the end of 1944. 


The experience of the air transport industry has demonstrated that aside 
from the element of obsolescence, resulting from the development of the in- 
dustry, modern transport aircraft could be continued in operation for a con- 
siderably longer period than five years. There is, of course, no way of knowing 
when new types of equipment will become available in sufficient quantities for 
use on the commercial airlines, and experience in the use of other types of 
equipment has shown that, even though more modern equipment is available, 
older equipment should be continued in service on routes where the volume of 
traffic does not warrant inauguration of service with larger and more expensive 
aircraft. The present national emergency with its restrictions on the manu- 
facture of aircraft for commercial use will obviously result in a substantial 
revision of the equipment program of the carrier. Certainly there will be no 
wholesale re-equipment such as is contemplated by the carrier and we believe 
that it is altogether probable that certain units of equipment now in use on the 
carrier’s system will have to be continued in use subsequent to the year 1944. 
We have heretofore approved a service life of five years with a residual value of 
20 percent for Douglas DC-3 and DST aircraft.28 In view of the uncertainties 
existing at the present time, we will adhere to our prior ruling with respect 
to the depreciation base for Douglas aircraft. 


The direct flying depreciation expense reported by the carrier for the two- 
year period is $352,277 less than the actual charges based on the carrier’s de- 
preciation rate due to the fact that profit on the sale of aircraft and engines 
was treated as a deduction from depreciation expense. For reasons stated in 
the Board’s opinion in the Chicago and Southern Rate Case, supra, no change 
will be made in the carrier’s reported figures on this account. 





28. 7. W. A.—Mail Rates, quees Chicago and Southern A. L., Mail Rates, supra; 
Delta Air Corp., Mail Rates, C. A. B. Docket No. 331, decided January 29, 1942. 
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With the foregoing adjustments the results of operations for the years 
in question would be: 
Year Ended CentsPer Year Ended Cents Per 
11-30-40 Rev. Mile 11-30-41 Rev. Mile 
Non-Mail Operating Revenues.$16,732,942 63.34 $21,453,081 67.69 





Operating Expenses ................-. 17,815,374 67.44 21,809,499 68.82 
Mail Pay to Break Even............ 1,082,432 4.10 356,418 1.13 
Mail Pay 3,911,300 14.81 4,235,878 13.37 
Net Profit from Operations...... 2,828,868 10.71 3,879,460 12.24 


During the period here in question the carrier operated numerous schedules 
upon a weight-credit basis and some schedules upon which no mail was trans- 
ported. We have heretofore concluded that such schedules should receive 
consideration in our determination of the rate of compensation to be paid for 
the transportation of mail if it can be shown that the schedules were reasonably 
required in the interest of commerce or the national defense.2® The record 
shows that during the year ended November 30, 1940, the carrier averaged 11.75 
passengers per revenue mile. During this year it had a number of 14-passenger 
DC-2 aircraft in operation. In the year ended November 30, 1941, the carrier 
averaged 12.62 passengers per revenue mile. In these averages are included 
large numbers: of extra sections made necessary by traffic demands and flown 
to supplement scheduled service, as well as schedules maintained primarily for 
mail and express. During the several preceding years the carrier has succeeded 
in increasing its non-mail revenue per revenue mile progressively and at a 
greater rate than its increase in operating expense per mile with consequent 
progressive decrease in its mail pay requirements. Further, the mileage flown 
by American in weight-credit and non-mail service since the institution of this 
proceeding has yielded non-mail revenue well in excess of the “additional cost” 
of operating such service. Upon the basis of the entire record we find the 
mileage flown by American in weight-credit and non-mail service was required 
in the interest of commerce and should, therefore, be considered in the deter- 
mination of the rate for American’s system during this period. 


Investment—Balance sheets for the carrier as of November 30, 1939, 1940, 
and 1941 are set forth in Appendix I. The carrier’s net investment as of No- 
vember 30, 1939, determined from the balance sheet of that date was $6,094,- 
926.85, while that for November 30, 1941, was $15,660,379.33, determined in the 
following manner: 


Nov. 30, 1939 Nov. 30, 1941 


Current Assets and Deferred Debits $4,342,322.21 $15,949,852.75 
Less Current Liabilities and Deferred Credits...... 2,542,005.51 6,553,909.27 




















Working Capital 1,800,316.70 9,395,943.48 
Investments 12,374.73 15,323.73 

Real Property and Equipment (Net after 
Depreciation) 4,282,285.42 6,249,112.12 
Total $6,094,926.85 $15,660,379.33 








29. Northwest Air., Mail Rates, 1C. A. A. 275 (1939). 
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The average net investment for the year ended November 30, 1940, as de- 
termined in this manner from the carrier’s reports for each month would be 
$9,023,241. The average investment for the year ended November 30, 1941, 
determined in a similar manner would be $14,045,023. The average investment 
of the carrier for the last two years was $12,201,000. However, this amount 
includes funds arising from the excess profits of the carrier as found herein. 
Eliminating the excess profits in accordance with the adjustment of the rates 
hereinafter determined, and, after giving effect to the depreciation adjustments, 
the average investment for the two-year period would be reduced to $11,054,000 
which we find to have been reasonably required. 


Conclusion as to rates applicable between December 1, 1939, and date of 
order—The data heretofore set forth show that for the year ended November 
30, 1940, the carrier required 4.10 cents per revenue mile in the form of mail pay 
to enable it to break even in its operations. For the year ended November 30, 
1941, the amount needed was 1.13 cents per revenue mile, and for the two-year 
period was 2.48 cents per revenue mile. Since any rates which we fix herein 
will be applicable only to those schedules designated by the Postmaster General 
for the transportation of mail, the need of the carrier should be related to the 
pay mail miles operated during the period. On that basis the break-even need 
for the two-year period would have been 5.48 cents per pay-mail mile. During 
that period the carrier received mail pay aggregating $8,147,178 and after ad- 
justments of recorded revenues and expenses heretofore explained, an operating 
profit before Federal income taxes of $6,708,328, or about 11.54 cents per 
revenue mile. This amounts to an average annual operating profit equal to 
30.34 percent of the average investment heretofore found to be required. After 
deducting the carrier’s provision for Federal income taxes, this would amount 
to 22.00 percent. The ratio of profit to non-mail income was 17.57 percent 
before income taxes and 12.74 percent after deducting the carrier’s provision 
for such taxes. 


There are certain factors which we believe must be taken into consideration 
in arriving at the ultimate rate to be applied during the period between December 
1, 1939, and the date of our order herein. American entered 1940 with a deficit 
of $381,200 in its earned surplus account remaining from the unprofitable 
operations of prior years. The net earnings after income taxes during the years 
immediately prior to the inauguration of the present proceeding have been: 


1938 — $ 430,983 
1939 — 1,691,529 


We do not believe that rates should be revised upward for the purpose of 
enabling a carrier to recoup past losses; but it seems to us appropriate that in 
considering the reasonableness of the carrier’s rates, consideration should be 
given to the total results over a reasonably extended period, and not merely 
to a brief period during which the existing rate may have produced particu- 
larly favorable results for the carrier. In deciding whether or not a fair and 
reasonable rate for the period from December 1, 1939, to the date of the present 
order should be lower than the existing rate, and, if lower, how much, we 
accordingly take note of the fact that during the two years preceding January 
1, 1940 (a date only one month after the inauguration of the proceeding) the 
carrier's average earnings were $1,061,252 per year, constituting a return of 
19.06 percent on the mean investment over that period, and a profit of 10.96 
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percent of the average annual non-mail revenues during the same period. It 
would appear from the foregoing that the earnings during this two-year period 
were adequate and that therefore results of operations during that period 
need not be considered in the determination of a rate to be made effective 
December 1, 1939. 


In previous opinions we have pointed out that to develop and encourage an 
air transportation system such as is envisaged in the Civil Aeronautics Act 
involves a policy of rate determination which will recognize managerial effi- 
ciency and permit benefits therefrom to accrue to the carrier. This will provide 
an incentive to further development.3° The record shows a continual increase 
in the volume of non-mail business handled over the carrier’s system. During 
the year ended November 30, 1940, its non-mail revenue was approximately 
81 percent of the total revenue received, and during the year ended November 
30, 1941, had increased to 83.5 percent of the total revenue. For the latter period, 
the non-mail revenues covered 98.37 percent of the total operating costs as 
reported by the carrier. The ratio of non-mail revenues to total revenues 
reflected in these figures is to be compared to the average of all domestic air 
carriers of 72.4 percent for the year ended November 30, 1941, and represents 
the highest percentage recorded by any of the domestic air carriers with the 
exception of Eastern Air Lines, upon which non-mail revenues constituted 
85 percent of the total revenues for the year.31 In our consideration of the 
record in this case, supplemented by our general regulatory experience, we are 
convinced that the results of petitioner’s operations reflect a very creditable 
performance on the score of honesty, economy, and efficiency of management. 
This air carrier has, as noted elsewhere herein, attained a financial plane where 
it requires a minimum of Government aid. We believe that this highly desirable 
objective has been achieved in a very substantial measure because of the 
efficiency of management. These considerations, reflecting economic and effi- 
cient management as that term is used in the Act, will be given proper con- 
sideration in our determination of the fair and reasonable rates for the trans- 
portation services provided by the carrier. 


Giving due weight to the factors which we have set forth heretofore, we 
conclude that a proper allowance to the carrier in addition to the amount needed 
to break-even, in determining the rate of compensation for the transportation 
of mail upon the basis of the results herein obtained will be 11.02 cents per 
pay mail mile, or 5.43 cents per revenue mile. Such a figure would provide the 
carrier an operating profit which would represent eight percent of the non-mail 
revenues or 13.1 percent of investment. The net profit after Federal income 
taxes would represent 5.5 percent of the non-mail revenues or 9.5 percent of 


investment. 


We therefore find that the fair and reasonable rate of compensation for 
the transportation of mail by aircraft and the facilities used and useful therefor 
during the period December 1, 1939, to November 30, 1941, was 16.5 cents per 





30. Mid Cont. Air., Mail Rates, supra. 

31. The recorded non-mail revenue for Pennsylvania-Central Airlines Corpora- 
tion for the ge ended November 30, 1941, amounted to 84.40 percent of the total 
revenue for the year. However, during this period PCA operated a considerable route 
mileage for which it received no mail compensation as rates had not yet been set. 
A proceeding is pending for the determination of a fair and reasonable mail rate for 
this route mileage. 
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pay-mail mile flown with mail without reference to base mileage or base 
poundage of mail carried. This figure is arrived at by adding the break-even 
need of 5.48 cents noted on page 162 to the allowance of 11.02 cents heretofore 
referred to. 


A comparison of tne actual results of operations with the estimates for 
the future set forth hereinafter shows that there is no probability of important 
changes in the operating or financial condition of American between December 
1, 1941 and March 31, 1942. 


Therefore, we find, on the basis of the evidence of record, that the rate 
heretofore found fair and reasonable for the two years ended November 30, 
1941 was the fair and reasonable rate for the period between December 1, 
1941 and the effective date of our order herein. 


Future Rates 


At the hearing the carrier presented a forecast of the revenues and ex- 
penses which it anticipated for the year ended June 30, 1941. This estimate 
was prepared on the basis of the operating results through June 30, 1940. 
Subsequent to the close of the hearing supplemental exhibits submitted by the 
carrier were received in evidence showing the increases in expenses which 
had been incurred since the preparation of the original estimate. These exhibits 
cover payroll increases resulting from wage agreements consummated during 
the months of May and June, 1941, increases in pilots’ pay and expense allow- 
ances under an agreement with representatives of the Airline Pilots’ Association 
dated August 2, 1941, and increased costs resulting from the employment of 
guards for the protection of company property during the period of the national 
emergency. It also includes an estimate of the increased fuel costs incurred 
between January and July 15, 1941. These data reflect all of the payroll in- 
creases up to and including January, 1942, and indicate that the annual increase 
in costs including increased fuel costs over May, 1941, amounted to $995,801. 


Considerable evidence was introduced with respect to rising cost trends 
as support for the carrier’s contention that the operating results of the past 
periods should not be used as a basis for estimating results of future operations. 
An expert witness testified with respect to a study which he had conducted of 
the effect of war conditions upon the operations of the carrier, and a comparison 
was drawn between the present situation and that which confronted the railroads 
during the last war, where, notwithstanding large increases in revenues the 
railroads’ net income was substantially reduced as a result of increases in 
operating costs. 


The reported operations of the carrier during recent months show costs 
in excess of those originally forecast, and the carrier submitted supplemental 
exhibits showing specific increases in cost. While it is not possible at this time 
to appraise with any degree of accuracy the extent of the increases in operating 
costs that will appear in the near future, we shall take into consideration the 
probable early effects of the upward trend of costs, in accordance with specific 
allowances hereinafter developed. 
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A study of the carrier’s operating results shows that it has achieved its 
present favorable position as the result of a steady growth. For the year ended 
December 31, 1938, the carrier’s non-mail revenues as reported to us totalled 
52.24 cents per revenue mile and its operating expenses 70.90 cents per revenue 
mile, resulting in 18.66 cents per revenue mile as ‘e mail revenue required to 
enable it to break even in its operations. For the year ended December 31, 1939, 
similar figures were 59.41 cents, 67.94 cents, and 8.53 cents, respectively. 


We have heretofore set forth the adjusted results of operations for the 
years ended November 30, 1940, and 1941. For the former year the carrier’s 
non-mail revenues were 63.34 cents per revenue mile and its adjusted operating 
expenses 67.44 cents per revenue mile, leaving 4.10 cents per revenue mile as 
its break-even need. For the latter year its non-mail revenues were 67.69 cents 
per revenue mile and its expenses 68.82 cents per revenue mile, leaving a break- 
even need of 1.13 cents per revenue mile. The reported operating expenses 
for these years as shown above are after a depreciation expense credit of 
approximately $352,000 which amount represents the difference between the 
amount received for certain equipment sold by the carrier and the net book 
value of such equipment. In addition, the recorded expenses for the year ended 
November 30, 1941, include charges for obsolescence of aircraft material and 
supplies. For reasons hereinafter stated, we have concluded that, while such 
charges were appropriate during the prior period, no allowance therefor should 
be made in the future. With these adjustments, the operating expenses for the 
two years would be increased to 67.83 cents and 68.90 cents per revenue mile, 
respectively, and the amount needed for the carrier to break even to 4.49 cents 
and 1.21 cents per revenue mile, respectively. 


Mileage—During the year ended November 30, 1941, the carrier operated 
a total of 31,692,440 revenue miles, which was an increase of 20 percent over 
the 26,416,638 revenue miles flown during the year ended November 30, 1940. 
Under normal conditions it would, we believe, be reasonable to expect that 
the carrier would increase its flight mileage substantially in the immediate 
future. Present war conditions make it a practicai impossibility to accurately 
forecast the amount of mileage which the carrier will be able to operate. Our 
estimates herein will be computed upon an annual mileage of 32,000,000 revenue 
miles, which constitutes a very slight increase over the mileage for the year 
ended November, 1941. 


It is estimated that the carrier will complete 31,007,752 miles on an airport- 
to-airport basis, since the actual mileage flown represents approximately 103.20 
percent of the direct airport-to-airport mileage on the basis of schedules in 
operation as of June 30, 1941. 


Maii Pound Miles—During the year ended June 30, 1941, the mail pound 
miles represented an increase of 15 percent over the previous year while the 
mail pound miles of approximately 5,698,000,000 for the year ended November 
30, 1941, represented an increase of approximately 26 percent over the previous 
year. We estimate that during the coming year the mail pound miles should 
increase approximately 15 percent over the mail pound miles for the year 
ended November 30, 1941, which would result in a total estimate of approxi- 
mately 6,550,000,000 mail pound miles. Converting the mail pound miles to a 
direct airport-to-airport basis would reduce the total to approximately 6,345,- 
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700,000. This relation of the actual mail pound miles flown to the total flown 
on the basis of the direct airport-to-airport mileage is 103.22 percent, based 
on the weighted average of experience on the carrier’s routes for the year 
ended June 30, 1941. 


Revenue Passengers—During the fiscal year ended June 30, 1941, the 
carrier averaged a passenger load of 11.89, which was increased to 12.62 for 
the year ended November 30, 1941. The average loads on certain of the carrier’s 
routes are so high as to render further increase difficult of achievement. How- 
ever, in the light of the increasing trend in volume of traffic reflected in the 
carrier’s past operations and of the fact that no increase in mileage is con- 
templated, it is reasonable to assume that the carrier’s average revenue pas- 
senger loads will be increased to 13 passengers. Based upon the estimate of 
32,000,000 revenue miles, this would result in a total of 416,000,000 revenue 
passenger miles in comparison with approximately 400,000,000 for the year 
ended November 30, 1941. 


Revenue estimates—During the fiscal years ended June 30, 1940, and 1941, 
the average yield was 5.14 cents and 5.07 cents per revenue passenger mile, 
respectively. The yield during the year ended November 30, 1941, was 5.07 
cents per revenue mile, as compared with 5.11 cents for the previous year. Upon 
the basis of the average yield for the year ended November 30, 1941, the annual 
passenger revenue would amount to $21,091,200, or 65.91 cents per revenue mile. 


We estimate an annual express revenue of approximately $861,000, or 2.69 
cents per revenue mile, based upon the revenues received from this source 
during the year ended November 30, 1941, giving consideration to the trend 
of increase in such traffic. The express revenue for the fiscal year ended 
June 30, 1941, represented an increase of 32.03 percent over the previous fiscal 
year, while the amount received during the year ended November 30, 1941, 
was about 30 percent greater than that for the previous year. While this traffic 
does not vary directly with the number of miles flown, it must be recognized 
that a limitation on expansion of operations would have an effect on express 
volume. Our estimate computed at approximately one-half of the foregoing 
rate of increase appears to be conservative. 


Excess baggage revenue is estimated at 0.73 cents per revenue mile, or 
$234,100, based upon the percentage relation of excess baggage to passenger 
revenues during the year ended November 30, 1941, applied to the estimate of 
annual passenger revenue. Miscellaneous and incidental revenues have been 
estimated at 0.67 cents per revenue mile, or $214,000, on the basis of the 
experience during the year ended June 30, 1941. 


On the foregoing basis the annual revenues of the carrier have been 
estimated at 70.00 cents per revenue mile, or $22,400,300, as compared with 
67.69 cents per revenue mile, or $21,453,081, for the year ended November 30, 
1941. 


Expense estimates—The annual future operating expenses estimated to- 
gether with the results of operations for the year ended November 30, 1941, 
as hereinbefore adjusted, are set forth below: 











FEDERAL 167 

















Year Ended 
Estimate Nov. 30, 1941 
. Cents Per Cents Per 
O t E : 
aa Amount Rev. Mile Amount Rev. Mile 
Operations $ 7,456,000 23.30 $ 7,375,889 23.27 
Maintenance 20.00.00... eeeeeceeeeeee 2,448,000 7.65 2,375,912 7.50 
Depreciation) <.-csnc.<snncecescscescsceoase 1,367,100 4.27 1,498,457 4.73 
Total Direct Flying.......00002.0.2....... $11,271,100 35.22 $11,250,258 35.50 
Indirect Flying: 
Operations 4,640,000 14.50 4,185,516 13.21 
Maintenance ....................scse0-00 1,541,100 4.82 1,533,243 4.84 
Depreciation -.................cccccceee 353,000 1.10 336,725 1.06 
Total Indirect Flying...................... $ 6,534,100 20.42 $ 6,055,484 19.11 
Traffic and Advertising.................. 3,000,000 9.38 2,990,471 9.44 
General and Administration.......... 1,550,000 4.84 1,513,286 4.77 
Allowance for General Cost ee - en 
Increases in Prospect.................- 419,760 1.31 
Total Operating Expense.............. $22,774,960 71.17 $21,809,499 68.82 


Our estimates have been based upon a consideration of the most recent avail- 
able data which include the operations of the Toronto service showing the 
carrier’s operating costs together with the supplemental evidence with respect 
to increases in the carrier’s wages and fuel costs. 


Direct flying depreciation in the amount of $1,367,100 has been allowed 
herein on the basis of the carrier’s rates of depreciation for aircraft engines, 
propellers, communication equipment, and miscellaneous equipment. As pre- 
viously discussed, the depreciation rates on Douglas flying equipment have been 
adjusted to a five-year basis, with a 20 percent residual value. The result of 
our estimate is an allowance of 4.27 cents per revenue mile, which is less than 
the expense for this item during the year ended November 30, 1941, due to the 
fact that a number of units of flying equipment became fully depreciated 
before the year 1942 or will become fully depreciated during that year. 


Our estimate of the indirect flying operations expense is based upon the 
current level of costs reported by the carrier except for salaries and wages which 
are based on the payroll for the month of November, 1941, with allowances for 
increases estimated by the carrier during December, 1941, and January, 1942, 
and the cost of conducting operations over route No. 56. 


The expenditure of $1,533,243 recorded as indirect flying maintenance 
expense for the year ended November 30, 1941, includes an amount of $220,000 
as the estimated expense of obsolescence of inventories of spare parts. This 
amounts to approximately 0.69 cent per revenue mile during that year, and 
if eliminated from the recorded amount would reduce the maintenance expense 
to 4.14 cents per revenue mile. The carrier asserts that it is required to maintain 
substantial inventories of spare parts and accessories for use in conjunction with 
its Douglas aircraft and engines used therein in order to meet its operating 
and maintenance procedure and in the light of the demands for such equipment 
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during the present national emergency. The carrier is of the opinion that these 
materials and supplies will become obsolete if the aircraft for which they are 
intended become obsolete. Accordingly, provision has been made for the 
amortization of the inventories held as of June 30, 1941, at a rate of $20,234.23 
per month. These charges contemplate the amortization of the materials in- 
volved over a period from January 1, 1941, to June 30, 1944, with a residual 
value of 50 percent on that portion of the parts, accessories, and equipment 
classified as general parts and supplies and 20 percent on that portion of the 
parts, accessories, and equipment specifically designed for use in Douglas DC-3 
and DST aircraft. On this basis a reserve of $220,000 was established No- 
vember 30, 1941. The record does not provide us with any basis for measuring 
the amount of obsolescence which might be chargeable to materials and sup- 
plies held for maintenance of the carrier’s flying equipment. It appears to us 
that the reserve built up by charges to operations during the year 1941 
should be sufficient to cover any normal losses of materials and supplies 
for types of equipment now in use. As we have heretofore pointed out, we 
believe that the Douglas aircraft will be in service for a considerable period 
of time beyond the four-year period estimated by the carrier. Even if such 
aircraft were supplanted by newer equipment, prior to the utilization of the 
stock of material and supplies, it is reasonable to suppose that present inven- 
tories would be materially reduced before that time, and that the Douglas planes 
would be placed in service on other lines, and that the material necessary for 
their maintenance would be transferred with the aircraft. Accordingly, no 
allowance is made in our estimates herein for the item of obsolescence of 
materials and supplies. Basing our estimates on the current level of expenses, 
except on salaries and wages, which are taken in the amount of the November 
payroll, with additional allowances for subsequent increases forecast by the 
carrier, results in an estimate of $228,000 more than the year ended November 
30, 1941, after adjustment for charges for inventory obsolescence. 


The indirect flying depreciation expense for the fiscal year ended June 30, 
1941, was $320,905, or 1.08 cents per revenue mile. For the twelve-month period 
ended November 30, 1941, it was $336,725, or 1.06 cents per revenue mile. On 
the basis of the recorded expenses for the year ended November 30, 1941, we 
estimate this item at $353,000, or about 1.10 cents per revenue mile. 


The carrier has realized a decreasing ratio of traffic and advertising expense 
to passenger revenues. For the year ended November 30, 1940, the traffic and 
advertising expenses amounted to 16.29 percent of the passenger revenues; 
for the fiscal year ended June 30, 1941, 15.84 percent; and for the year ended 
November 30, 1941, 14.75 percent. 


During the year ended November 30, 1941, the traffic and advertising ex- 
pense amounted to $2,990,471. In view of the fact that the scope of the carrier’s 
operations contemplated for the future are substantially the same as during 
that year, we believe an allowance of $3,000,000 would cover the reasonable 
requirements for this expense, particularly in view of the fact that with the 
increasing traffic demand and the limitation on space available for passengers, 
the amount of advertising required will be less than under normal conditions. 
This allowance would amount to 14.22 percent of passenger revenue. 


Based on the recorded General and Administrative expense of $1,513,000 
for the year ended November 30, 1941, and further salary increases estimated 
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by the carrier, we will include in our estimate of operating expenses $1,550,000 
for General and Administrative Expense. 


The carrier has contended that allowance should be made for probable 
increases in the cost of doing business under conditions now in prospect, even 
though such prospective increases may not be specifically identified and indi- 
vidually computed. It is a matter of common knowledge, supported by an 
immense amount and variety of statistical material, that commodity prices 
and the cost of doing business have, as a whole, been rising for a number of 
months, and that the general consensus of experienced judgment anticipates a 
continuation of such increases. It is characteristic of a wartime economy to 
show an upward trend in costs. During the last previous experience of the 
United States in war, the U. S. Department of Labor’s index of wholesale prices 
of commodities other than farm products and foods rose in 1916 to an average 
30 percent above its 1915 value; increased again by 29 percent in 1917; and 
by nine percent in 1918. Costs and prices have shown substantial increases in 
Great Britain during the present war, notwithstanding all the measures of 
control that have been adopted. Specifically, the index number for the prices 
of industrial products in the United Kingdom, as used in the Federal Reserve 
Bulletin, shows a mean value for 1940 30 percent above that of 1939, while the 
figure for November, 1941 was 14 percent above the 1940 average. The De- 
partment of Labor index of wholesale prices of commodities other than farm 
products, experience with which in the earlier World War has just been cited, 
has again increased by 13.2 percent between November, 1940 and November, 
1941, with 57 percent of the increase taking place during the last six months 
of the twelve. The widely used index of construction costs prepared by the 
American Appraisal Company has increased by seven percent during the year 
ended in November, 1941. The average hourly earnings of labor in 90 industries, 
as reported by the Department of Labor, have increased by approximately 15 
percent during the same period. 


Although the rate of increase in the cost of operating air transport enter- 
prises has been considerably less rapid than that of the general cost indices that 
have been discussed, the increase has been appreciable. The average cost of 
operation per revenue mile flown by American Airlines during the twelve 
months ended November 30, 1941, as reported by the carrier without adjustment 
but excluding depreciation on flying equipment from consideration, was 3.2 
percent higher than for the similar period ended November 30, 1940, notwith- 
standing an increase of 20 percent in the total revenue mileage flown. United 
Air Lines, which, like American, operated substantially the same type of equip- 
ment during the two periods, showing an increase of 5.7 percent in cost per 
revenue mile again excluding depreciation on flying equipment from the year 
ended November 30, 1940, to that ended November 30, 1941, notwithstanding 
a 13 percent increase in total number of revenue miles flown. While between 
these two periods the average passenger loads transported by these two carriers 
increased 7.40 percent and 4.85 percent respectively, these increases appear to 
only partially account for the increase in per mile flying expenses. 


Although it is difficult to make a definite allowance for future increase in 
operating cost, in view of the fact that the period covered by the rate set for 
the future begins to run as of the day of issuance of the order and will con- 
tinue in effect for an indeterminate length of time, so that the period with 
respect to which cost increase is being estimated in an indefinite one, we 
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believe that it is virtually certain that there will be some further increase in 
cost, not now predictable in detail and, therefore, not taken into account in 
the evaluation of individual items of cost herein, during the time over which 
the rate now established will remain effective. While any change in cost would, 
of course, create a change in conditions which might call for the immediate in- 
auguration of a new rate proceeding, it is desirable that the constant reopening 
of such proceedings be avoided by making allowance at least for the amount 
of cost increase that can be foreseen as virtually certain to occur. Upon that 
basis, we have allowed for a general increase of two percent in all costs other 
than those of depreciation of flying equipment, and have included such an 
allowance in the tabulation of costs herein and in all calculations subsequently 
deriving therefrom. 


On the basis of the foregoing estimates, the carrier would experience a 
loss of 1.17 cents per revenue mile on its operations without mail pay. 


Investment—The net investment of the carrier as of November 30, 1941, 
as shown in the balance sheet in Appendix I is $16,185,379. Included in this 
total are assets totaling $525,000 which are not used in domestic transportation 
operations. Of this amount $25,000 represents net investment in miscellaneous 
physical property and $500,000 is the amount of investment in stock of a 
Mexican company which was formed by the carrier in connection with a 
proposed operation to Mexico City. Eliminating these items results in a total 
investment of $15,660,379. This total is composed of working capital in the 
amount of $9,395,943, investments of $15,324, and real property and equipment 
with a net book value of $6,249,112. 


The total of $15,660,379 includes, however, a substantial amount of excess 
profit derived from the payment during the pendency of the present pro- 
ceeding of rates in excess of those now found to be fair and reasonable for 
that period. Obviously it would be inappropriate to consider that portion of 
the total sum, derived as it is directly from payments from Government, as 
being a part of, or on a par with, the investment contributed to the enterprise 
by private parties. 


The ra rived at herein as fair and reasonable during the pendency of 
the proceedin, would, if given effect throughout the period from December 1, 
1939, to November 30, 1941, have produced mail pay $3,815,856 less than that 
which the carrier actually received during that period. Making allowance for 
the adjustment of Federal Income Taxes during this period leaves a net reduc- 
tion in assets of approximately $2,756,000. Subtracting that amount from 
$15,660,379, there remains $12,904,379. This figure must however be increased 
by $379,606 to allow for the depreciation adjustment arrived at herein, bringing 
the adjusted net book value of the real property and equipment of the carrier 
as of November 30, 1941, to $6,646,718, and the total investment to $13,283,985. 
It may be noted that these adjustments leave the carrier with a working 
capital, derived from the funds privately invested in the business, in the amount 
of $6,639,943. This amount of working capital does not appear to be excessive 
in view of the scope of the operations contemplated and the uncertainties and 
unpredictable vagaries surrounding costs and operating conditions. 


Conclusion as to future rates—It has been our customary practice in 
the past, in arriving at a rate for a carrier which is at the time of the decision 
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in the proceeding operating schedules in addition to those currently desig- 
nated by the Postmaster General for the carriage of mail to analyze all such 
schedules in detail, and to determine which of them are to be considered as 
required in the interest of commerce and therefore to be taken into account 
in determining the compensation to be awarded for the carriage of mail under 
the standards of Section 406(b) of the Act. Under the circumstances of the 
present proceeding, no such detailed analysis seems necessary. The carrier 
has achieved so close an approach to independence of any Government aid 
sources that our estimates indicate that more than 98 percent of the total 
operating expenses of the immediate future will be covered by non-mail 
revenues. The records of traffic handled establish a steady increase in the 
degree of completeness of utilization of the space available in the aircraft 
operated by the carrier. The mean revenue passenger load factor for the 
twelve months ending with November 30, 1941, was reported by the carrier 
as 68.84 percent, a figure at least bordering, if not actually exceeding, the 
maximum that expert judgment has commonly considered as being com- 
mercially practicable before having to turn away a large number of applicants 
for accommodation. The volume of operation is currently limited, not by the 
demand for space, but by the amount of equipment available and the present 
impossibility of securing any substantial amounts of additional equipment. 
We conclude, therefore, that the carrier’s present operations as a whole, and 
the entire amount of 31,007,750 miles? of revenue flying which we have fore- 
cast for the coming year, are required in the interest of commerce; and we 
so find. The entire cost and the entire revenues of the operation, as herein 
forecast and adjusted, will therefore be taken into consideration in the estab- 


lishment of a rate. 


The total mileage operated by the carrier on schedules designated for the 
carriage of mail during the twelve months ended November 30, 1941, was 
13,204,532, an average of 36,177 miles per day. Although no exact analysis has 
been made of the daily average scheduled mileage represented by schedules 
currently designated for the carriage of mail, the average daily scheduled 
airport-to-airport mileage so designated during the twelve months ended 
November 30, 1941, was approximately 36,500 miles. The rate in the present pro- 
ceeding will be so established as to provide for automatic variation of the 
base rate with any variations that may take place in the amount of scheduled 
mileage designated for the carriage of mail, thus permitting the Post Office 
Department to receive the full benefit of all schedules operated by the carrier, 
and permitting the carrier to make a better distribution of mail loads among 
the schedules operated and to avoid undue concentration on a few schedules. . 
This will be without increase of cost to the Post Office Department. This 
automatic variation will be accomplished, in accordance with the principles 
laid down in the show-cause orders issued by the Board on February 19, 1942, 
. with respect to all existing rate orders, by varying the base rate of payment 
per mile flown with mail in inverse proportion to the ratio of the average daily 
scheduled mileage represented by schedules actually designated by the Post- 
master General for the carriage of mail to the base mileage established in the 
order; and by varying the base poundage, from its normal figure of 300 pounds, 
in the same ratio. Thus if the schedules actually designated by the Postmaster 
General for the carriage of mail, at any particular time, represented an average 





32. Estimate of 32,000,000 miles reduced to a direct airport-to-airport basis. 
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scheduled mileage double the base mileage set forth in the order, the base rate 
payable per mile flown with mail would be reduced to one-half of that given 
in the order, and the average load beyond which excess compensation would 
begin to be paid would be reduced from the customary 300 pounds to 150. It 
will further be provided herein, as set forth in the show-cause orders of 
February 19, that for each pound by which the average load exceeds the base 
poundage thus determined, the total compensation per mile will be increased 
by 0.03 cent. 


In applying this system of automatic variation of rate with variations in 
schedule designations by the Postmaster General, it is necessary that there be 
established as a starting-point a base mileage, upon which the base rate as 
originally determined by the Board will apply. The base mileage so established 
must not exceed the average daily schedule mileage currently represented by 
schedules designated for the carriage of mail at the time when the order takes 
effect; but if the base mileage established should be less than the mileage so 
corresponding to the schedules currently designated for the carriage of mail, 
the difference would be without effect on the total compensation received by 
the carrier, as the automatic adjustment provided for in the order would serve 
to take automatic account of the change from the base mileage established in 
the Board’s order to the actual scheduled mileage currently designated for the 
carriage of mail, as well as of all upward modifications which might subse- 
quently be made in the number of schedules and amount of mileage so 
designated, 


We will, therefore, establish the base rate in the present case upon an 
average daily scheduled mileage, on schedules designated for the carriage of 
mail, of 35,000. Upon that basis, and after giving consideration to all the 
factors herein discussed, both tangible and intangible, and to the entire record 
in the present proceeding, we conclude that a fair and reasonable rate is 12 
cents per mile for such mileage; and our order will be drawn accordingly. 


The actual effects of such a rate, under the estimates arrived at herein 
and the further estimate that 96.5 percent of the carrier’s scheduled miles will 
be completed, and on the assumption that all of the carrier’s schedules will in 
due course be designated for the carriage of mail (although, as previously 
indicated herein, the extent to which they were actually so designated would 
make no difference in the total compensation received by the carrier) are 
shown by the. tabulation: 




















Total mileage flown per year (airport-to-airport)................ 31,007,750 
Scheduled mileage per year (airport-to-airport) 32,132,350 
Scheduled mileage per day. 88,034 
Ratio of average daily scheduled mileage to base mileage 

established in opinion 2.5153 
Base rate (after all scheduled mileage is designated for 

carriage of mail) (cents per mile) 4.77 
Base poundage (similarly corrected for designation of all 

schedules) 119.3 
Average mail load to be carried 204.6 
Addition to rate for excess poundage of mail (cents per mile) 2.56 
Total rate (cents per mile) . 7.33 





Total Compensation $2,273,000 
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The mail pay required for the carrier to break even under the estimates 
for the future arrived at herein being $375,000, the total compensation of 
$2,273,000 as foreseen under the rate to be established by the Board’s order 
would yield to the carrier an operating profit of $1,898,000. The corresponding 
return on an investment of $13,283,000, the amount arrived at herein as required 
for the operations contemplated, would be 14.29 percent before Federal income 
tax and 9.86 percent after Federal income tax at the rates now in force. The 
net profit after Federal income taxes would amount to 5.85 percent of the total 
anticipated non-mail revenues. 


We further conclude that the rate established herein, in addition to being 
fair and reasonable under the standards specifically set forth in the Civil 
Aeronautics Act, is adequately compensatory for the service rendered. 


Ascertainment of the cost of the mail service performed would require 
a determination of the costs which pertain to the mail service alone and an 
allocation of the costs common to both mail and commercial services. It would 
further require an evaluation of such factors as the adverse effect which the 
conditions connected with the rendering of one type of service (as, for exam- 
ple, the carriage of mail) may have upon the possibility of developing revenue 
from other branches of service or types of traffic. While the imperfections 
and inequalities in cost allocations have been universally recognized in the field 
of public utility regulation, and although neither the carrier nor Public Counsel 
attempted in the instant proceeding to develop a basis for determination of 
the separate cost of transporting the mail, the record contains data upon which 
such a determination can be made with a sufficient degree of reasonableness to 
warrant its consideration along with other factors in our determination of the 
fair and reasonable rate to be paid the carrier. 


The carrier’s pound-mile cost for all types of cargo was .245 mill for the 
year ended November 30, 1941, and will be .243 mill on the basis of our future 
estimates. Appendix II shows a distribution of the actual expenses for the 
year ended November 30, 1941, and of the estimated expenses for a future 
year, between mail and commercial services. In this distribution all expenses 
relating to commercial services only are assigned directly to that service, and 
all remaining expenses allocated between commercial and mail services on 
the basis of the relation of the number of pounds of commercial and mail 
cargo, respectively, to the total number of pounds carried. The expense allo- 
cated to mail service on this basis amounts to .205 mill per pound-mile for the 
year ended November 30, 1941, and .205 mill per pound-mile for the future 
period. The latter figure would be increased to .211 mill per pound-mile on a 
direct airport-to-airport basis. 


The total mail compensation of $2,273,000 to be received by the carrier 
during a year under the conditions of operation foreseen herein, would corre- 
spond to a payment at the average rate of 0.358 mill per pound-mile on the 
total volume of mail traffic anticipated. 


We, therefore, find that the fair and reasonable rate for the transportation 
of mail by aircraft, and the facilities used and useful therefor over the carrier’s 
system from April 1, 1942, herein is 12 cents per mail mile for a base load of 
300 pounds, computed on direct airport-to-airport mileage, during any period 
in which the average daily scheduled mileage on schedules designated by the 
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Postmaster General for the carriage of mail does not exceed 35,000 and that 
the rate so established will be subject to variation with increases in the mileage 
scheduled to be flown on schedules designated for the carriage of mail in 
accordance with the provisions for automatic adjustment as described herein; 
and that the rates established shall further be subject to additional payment 
for the carriage of average mail loads exceeding a base poundage determined, 
and automatically adjusted for schedule variation, as described herein. 


An appropriate order will be entered. 


Baker, Vice Chairman, Branch, Ryan and Warner, Members of the Board, 


concurred in the above opinion. 
Pogue, Chairman, Concurring. 


I concur with the majority opinion except in three respects. 


First, | am unable to agree that the allowance of 2% of estimated operating 
costs to meet the rising trend of such costs represents the exercise of sound 
judgment in the light of facts now known. The majority opinion recites annual 
increases in wholesale commodity costs in the critical period of World War I 
of 30%, 29% and 9%; and it refers to numerous price and wage increases 
which have already occurred in the present period, outside of airline operation, 
ranging from 7% to 30%. These facts together with many other facts of 
common knowledge, including recent upward cost trends in the air transpor- 
tation industry of which I believe we can take administrative notice, point 
with sureness to substantially higher operating costs. The petitioner’s expe- 
rience for the year ended November 30, 1941, to which the majority seem to 
tie the 2% allowance, cannot be relied upon to guide us in forecasting expenses 
for a period beginning after our entrance into the world-wide war involving 
enormous economic dislocations. Under the circumstances I would prefer to 
make no allowances for increasing costs, leaving adjustments in this connec- 
tion for action under the Board’s new show cause rate procedure. On the 
other hand, if the problem of meeting rising costs is to be met by making an 
allowance therefor in this proceeding, I think that 5% would constitute a min- 
imum allowance which could be tolerated by an informed judgment. 


Second, while I do not here take issue with the judgment of the manage- 
ment of the petitioner in issuing cumulative convertible preferred stock in 
order to raise capital, I think that the Board should take the position that it 
will, as a matter of general policy in fixing rates, take reasonable steps to 
encourage the preservation of simple common stock capital structures as far 
as possible. It is common knowledge that some public utility enterprises have 
in the past developed involved capital structures complicated with bonds, 
debentures, convertible debentures, preferred stock, and various other secur- 
ities ranking prior to the equity stockholders who bear the fundamental risks 
of the business. This pyramiding of capital structures is admittedly undesirable 
where some simpler form of financing is feasible. In the air transportation 
industry up to the present time there is a minimum of such pyramiding. 
Exceedingly few bonds or debentures burden the air transportation business. 
Common stock has carried the load. It seems self-evident that this practice 
should be encouraged. I do not say that it was improper for this petitioner to 
issue an amount of cumulative convertible preferred stock substantially equal 
in dollar capital value on the balance sheet to that of the common stock. I 
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merely wish to indicate that any tendency to burden the enterprise with fixed 
or cumulative charges should be met by the retarding influence of somewhat 
lower rates than would be permitted if the capital structure is kept free from 
such senior securities. Under the Act, particularly in the light of the declaration 
of policy set forth in Section 2 thereof, it is the duty of the Board to regulate 
air transportation in such manner as to foster sound economic conditions 
therein. This duty applies to all air carriers whether or not they have attained 
a position of freedom or substantial freedom from government aid. Certainly 
any trend toward involved capital structures is a trend away from sound 
economic conditions in the industry. 


I agree with the majority that under the Act a rate of return upon invest- 
ment is not the test of what the air mail rate should be but is merely one of 
the numerous considerations to which the Board’s judgment should turn for 
guidance. Thus in this limited respect I note that while the rate fixed permits 
an annual return (upon the basis of estimated revenues and expenses) of 
9.86% upon the investment determined to be required for the proper conduct 
of the enterprise, the return enjoyed by the common stockholders, on this same 
basis, will be substantially higher due to the fact that the cumulative convertible 
preferred stock is entitled to dividends at the limited rate of 4.25%. It is 
because of this that I have felt that the rate in this case should be somewhat 
lower than I would favor allowing if the common stock were not permitted to 
enjoy this advantageous position. Under the Act the Congress has not merely 
assigned us the duty of regulating rates downward; it has told us to fix rates 
to meet the “need” of the air carrier in the light of certain national objectives, 
assuming of course honest, economical, and efficient management which is 
abundantly demonstrated by this petitioner. This policy as set forth in the law 
itself suggests, on the one hand, that, except under unusual circumstances, 
capital should be attracted to the industry without resorting to preferred stock 
or other senior securities; and, on the other hand, that the practice of per- 
mitting a limited amount of common stock to enjoy a favored position with 
respect to earnings is unnecessary and undesirable. 


Third, I think that it is not proper to omit from this opinion a recognition 
of the acute financial needs which are very apt to arise, particularly in the 
light of the unknown requirements of the rigorous period which is ahead of 
us, and for which some intelligently planned provision through properly con- 
trolled reserves should be made. It is a well-recognized fact that air carriers 
were not able to accumulate any substantial earned surpluses or reserves prior 
to the enactment of the Civil Aeronautics Act of 1938. On the contrary there 
had been a long period of very lean financial years with losses continually 
mounting. On page 1 of the First Annual Report of the Civil Aeronautics 
Authority it was stated, “When the Civil Aeronautics Authority assumed 
office it found the American air transport industry in a state described by the 
House Committee in charge of the new legislation as ‘chaotic’. Half of the 
private capitai which had been invested in the industry had been irretrievably 
lost.” Although the air carriers have done somewhat better financially since 
the enactment of the Act, generally speaking only a limited number of them 
have accumulated any substantial reserves. Prior to the entry of our order 
herein, American Airlines, the petitioner in this proceeding, was one of them. 
By the rate which we are fixing in this case as being the fair and reasonable 
rate for a period prior to the entry of our order we are saying that a very 
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substantial amount should be returned to the Government. It may be that in 
later air mail rate cases of other air carriers there will be instances where 
similar problems arise. This situation brings to mind possibilities for the wise 
use of such moneys as alternatives to a recapture by the Government. 


The war period before us will no doubt bring heavy financial demands on 
air carriers. Violent fluctuations in operating costs may occur. It would seem 
both wise and feasible, particularly in view of the unsteady demands of war- 
time economy, to have funded reserves available for prompt use when neces- 
sary. Such reserves are “funded,” as I use that term, if held or invested 
separately from the air carrier’s other assets. But 1 do not find in the Act 
any power in the Board to require companies to establish and maintain such 
reserves. If we had appropriate statutory authority to do this, we could fix 
a higher rate, for example, during the period while this proceeding has been 
pending and we could require the petitioner to place reasonable amounts in 
such reserves as a backlog for use in emergency periods. I am of the opinion 
that we should now recommend to the Congress that it favorably consider 
additional legislation to authorize the Board to require air carriers to maintain 
such funded reserves in reasonable amounts. I think that the Board should 
be authorized to require amounts to be transferred to such reserves out of 
compensation received for the transportation of mail and out of funds received 
from its general commercial business. 


The reserves should not be available for use by the air carrier except 
under general authorizations secured from the Board upon petition by the 
air carrier; and except in rare cases where important national interests so 


require, such funds should be available only for operating expenses and not 
for capital investment. 


The establishment and maintenance of the reserves in question should 
not shrink the benefits flowing from efficient management, nor should it 
interfere with or cut down the recognition the Board would give to efficient 
management in the absence of such a reserve plan. 


To say that the rate-making procedures under the Act are always avail- 
ble to meet any new needs of the air carrier is to ignore the admitted 
impossibility of deciding rate cases fast enough to keep current with changing 
conditions. All Governmental experience rises to testify eloquently to the lag 
between the impact of events and the rectification of rates through the 
regulatory processes. 


For these reasons 1 favor requesting the Congress to consider this 
matter now. 
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Appendix I 
AMERICAN AIRLINES, INC. 
Balance Sheets 
As At November 30, 1939, 1940 and 1941 


Assets November 30, 1939-—— 
(1) (2) (3) 


Current and Accrued Assets: 


Cash $2,183,642.95 
Accounts Receivable, Net 1,277,404.73 
Traffic Balances Receivable 
Inventories, Net 604,977.68 

Short Term Investments. 

Other Current and Accrued Assets................-. ~ 169,594.40  $4,235,619.76 

















Investments in Stocks, Bonds and Mortgages 12,324.73 
Investments in Affiliated Companies 
Deferred Debits 106,702.45 


Fixed Assets: 
Real Property and Equipment (Net after 
depreciation) $4,282,285.42 
Miscellaneous Physical Property (Net after 
depreciation) 77,406.32 4,359,691.74 














Total Assets | $8,714,338.68 
Liabilities 
Current and Accrued Liabilities: 
Accounts Payable $ 583,751.21 
Traffic Balances Payable 331,565.23 
Taxes Accrued 368,144.37 


Liability for Deposits on Air Travel Plan 871,469.92 
Other Current and Accrued Liabilities 387,074.78  $2,542,005.51 














Long Term Debt Securities. 
Deferred Credits 


Net Worth: 
Common Stock Outstanding 
Premium and Assessment on Capital Stock 
Preferred Stock 
Unappropriated Earned Surplus. 
Unearned Surplus 
Operating Reserves—Contingency ; 2,720,435.17 














Total Liabilities, Capital and Surplus $8,714,338.68 
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Appendix I 
AMERICAN AIRLINES, INC. 


Balance Sheets 
As At November 30, 1939, 1940 and 1941 


Assets November 30, 1940-—— 
(1) (2) (3) 


Current and Accrued Assets: 
Cash $7,318,984.19 
Accounts Receivable, Net 1,571,339.03 
Traffic Balances Receivable 66,080.85 
Inventories, Net 980,013.72 
Short Term Investments 59,974.25 
Other Current and Accrued Assets 374,941.96 $10,371 ,334.00 

















Investments in Stocks, Bonds and Mortgages 12,824.73 
Investments in Affiliated Companies 
Deferred Debits 153,623.79 





Fixed Assets: 
Real Property and Equipment (Net after 
depreciation) $7,587,783.04 
Miscellaneous Physical Property (Net after 
depreciation) 30,000.00 7,617,783.04 








Total Assets $18,155,565.56 


Liabilities 





Current and Accrued Liabilities : 
Accounts Payable $ 653,086.35 
Traffic Balances Payable 299,204.01 
Taxes Accrued 813,600.33 
Liability for Deposits on Air Travel Plan...... 1,535,953.57 
Other Current and Accrued Liabilities 494,139.77 $ 3,795,984.03 











Long Term Debt Securities 2,496,125.00 
Deferred Credits 100,088.25 


Net Worth: 
Common Stock Outstanding $3,718,670.00 
Premium and Assessment on Capital Stock.... 1,435,230.00 
Preferred Stock 
Unappropriated Earned Surplus 
Unearned Surplus 
Operating Reserves—Contingency 11,763,368.28 

















Total Liabilities, Capital and Surplus $18,155,565.56 
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Appendix I 
AMERICAN AIRLINES, INC. 


Balance Sheets 
As At November 30, 1939, 1940 and 1941 
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Assets November 30, 1941-——— 
(1) (2) (3) 
Current and Accrued Assets: 
Cash $9,867,647.89 
Accounts Receivable, Net 2,222,625.78 
Traffic Balances Receivable 28,680.38 
Inventories, Net 1,200,856.73 
Short Term Investments 2,098,688.62 
Other Current and Accrued Assets.............-.-: 160,793.76 = $15,579,293.16 


Investments in Stocks, Bonds and Mortgages...... 
Investments in Affiliated Companies...................+- 
Deferred Debits 
Fixed Assets:. 
Real Property and Equipment (Net after 




















depreciation) $6,249,112.12 
Miscellaneous Physical Property (Net after 
depreciation) 25,000.00 
Total Assets 
Liabilities 
Current and Accrued Liabilities : 
Accounts Payable $ 685,166.79 
Traffic Balances Payable 1,297,077.50 
Taxes Accrued 1,551,774.39 





Liability for Deposits on Air Travel Plan...... 2,158,382.45 








Other Current and Accrued Liabilities............ 791,508.14 
Long Term Debt Securities 
Deferred Credits 
Net Worth: 

Common Stock Outstanding $5,748,480.00 





Premium and Assessment on Capital Stock... 1,942,682.50 
Preferred Stock 5,100,000.00 
Unappropriated Earned Surplus........................ 3,394,216.83 
Unearned Surplus 
Operating Reserves—Contingency 











Total Liabilities, Capital and Surplus.................... 


15,323.73 
500,000.00 
370,559.59 


6,274,112.12 


$22,739,288.60 


$ 6,483,909.27 


16,185,379.33 


$22,739,288.60 
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SUMMARY OF WAR CONTROL OF CIVIL AVIATION* 


1. On December 7, 1941, the Assistant Secretary of Commerce for Air 
telegraphed the Governors of the several States, Alaska, and the Canal Zone 
requesting them to assign police officers to all landing fields for the protection 
of field facilities and to ground all aircraft unless they were engaged in 
scheduled air transportation or were publicly owned or operated under contract 
with the Federal Government, pending the issuance of instructions as to how 
such aircraft may be permitted to operate. 


2. On December 7, 1941, the Assistant Secretary of Commerce for Air 
instructed all Civil Aeronautics Administration personnel that on account of 
the existing state of war between Japan and the United States they should 
render the armed forces of the United States every assistance requested by 
them in handling communications, 


Certificates Suspended 


3. On December 7, 1941, the Administrator issued Administrator’s Order 
No. 3 suspending all pilot certificates as of December 8, 1941, until such time 
as such certificates were reinstated in accordance with the manner prescribed 
in said order. 


4. On December 8, 1941, the Administrator issued Part 531 of the Regu- 
lations of the Administrator of Civil Aeronautics authorizing inspectors of 
the Civil Aeronautics Administration to seize or impound any aircraft owned, 
operated, or piloted by an alien or by a person not possessed of a currently 
effective pilot certificate issued by the Administrator, or by a holder of a pilot 
certificate issued by the Administrator which was suspended pursuant to the 
terms of Order No. 3 above. 


Regulations Adopted 


5. On December 10, 1941, the Civil Aeronautics Board adopted the fol- 
lowing Civil Air Regulations: 


(a) 60.349 Passenger baggage restrictions—provides that a pilot shall not 
fly aircraft, except in scheduled air transportation, carrying passengers, bag- 
gage, or cargo unless— 


(1) He or his agent examines all baggage and cargo and loads same, 
with no intervening possession by any other person: 


(2) He places all cameras of passengers in compartments inaccessible to 
them during flight. Pilots of civil aircraft shall permit search thereof by any 
representative of the Army, Navy, Civil Aeronautics Administration, Civil 
Aeronautics Board, or by civil police. 


(b) 60.322 Pilot identification card—provides that no pilot shall operate 
civil aircraft in flight after January 8, 1942, except scheduled air-carrier air- 
craft, unless he has in his possession an identification card, satisfactory to the 
Administrator, containing his fingerprints, pictures, and signature. 





* This is a codification of convenient reference taken from the Civil Aeronautics 
Journal of March 15, 1942 (Vol. 3, No. 6). It is a summary to date of the measures 
adopted by the Civil Aeronautics Administration and the Civil Aeronautics Board for 
the control of civil aviation during the existing state of war. 
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(c) 20.617 Permission to use aircraft—provides that the owner of an 
aircraft shall not permit operation thereof by another person unless: 


(1) He ascertains by examination that such person holds a currently 
effective pilot certificate; and 


(2) Requires proof of personal identification. 


6. On December 16, 1941, the Administrator telegraphed all Regional 
Managers of the Civil Aeronautics Administration to advise owners of private 
aircraft to render their aircraft inoperative while not in use, by the removal of 
an essential mechanism unless such aircraft is stored or staked out under 
24-hour guard. 


Emergency Regulations 
7. On January 15, 1942, the Civil Aeronautics Board adopted Emergency 
Regulations, 60-95, effective February 15, 1942, which provides, among other 
things : 
(a) 60.951 Flight rules—No person shall land at or take off from any 
landing area other than a “Designatetd Landing Area” except— 
(1) when prior approval of the Administrator is secured; or 


(2) when such landing is necessitated by emergency conditions beyond 
the control of the pilot, in which event he shall report to the Administrator or 
his representative within 24 hours after landing. 

(b) No person shall take off aircraft from a designated landing area 
unless— 

(1) He submits to the Administrator or his representative information as 
to identity of the pilot, occupants, aircraft, route, duration, nature, and purpose 
of flight, and 


(2) He receives clearance from such person. 

(c) Clearance will be granted only if the applicant is— 

(1) The holder of a currently effective pilot certificate; 

(2) Presents his identification card as required by section 60.322; 


(3) The route proposed to be flown permits compliance with section 60.91 
(h) with respect to vital defense areas and zones of military operation; 


(4) The aircraft is equipped with functioning two-way radio if flight is 
other than local; and 


(5) The issuance of such clearance is consistent with instructions issued 
by the Administrator: Provided, That the Administrator may grant special 
permission for contact flight during hours of daylight beyond the local area 
when the aircraft is not equipped with a two-way radio. 

(d) No person shall take off aircraft from a designated landing area for 


flight to another landing area through vital defense areas or military zones 
unless prior to take-off he transmits to such landing area through the clearance 
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official a message identifying the aircraft and stating time of arrival: Provided 
this need not be done if a flight plan has been filed with the airway traffic 
control. 


(e) No person shall take off from a designated landing area unless cog- 
nizant of all current flight information. 


(£) Immediately upon landing at a designated landing area the pilot 
shall— 


(1) Submit to the Administrator or his representative a copy of his 
clearance; and 


(2) Transmit by telephone or telegraph to the landing area of departure 
a message identifying his aircraft and time of arrival: Provided, This need 
not be done if a flight plan has been filed with the airway traffic control. 


(g) No person shall operate an aircraft other than in accordance with 
the description of flight submitted to the Administrator or his representative 
at the landing area of take-off except in emergency, in which case, he shall 
report immediately to the Administrator or his representative at the landing 
area of departure or arrival describing the cause of the deviation. 


(h) No person shall leave an aircraft unattended under circumstances 
which would permit its operation by an unauthorized person without rendering 
the aircraft incapable of operation in a manner consistent with any instructions 
issued by the Administrator for this purpose. 


(i) 60.952 Aircraft basing.— 


(1) No person shall base aircraft at other than designated landing areas 
without first obtaining permission of the Administrator. 


(2) Upon basing at a designated area the owner shall submit to the 
Administrator or his representative at such area information as to the identity 
of the aircraft, its owner, and the last previous base. If aircraft is to remain 
away from its base for more than 72 hours, the owner shall submit to the 
Administrator’s representative at such base information as to enable him to 
locate the aircraft promptly. Prior to changing base the owner shall notify the 
Administrator or his representative at his present base of his intention, stating 
the name and location of the new base. 


(j) 60.953 Landing area rules.— 


(1) Designated landing areas shall furnish current flight information to 
persons operating therefrom and shall maintain records of landings and take- 
offs, which records, as well as buildings and equipment, shall be open to 
inspection by any representative of the Army, Navy, Civil Aeronautics Admin- 
istration, or Civil Aeronautics Board. 


(2) The Administrator may cancel the designation of a landing area at 
any time in the interest of public safety or national defense. 


(3) No person shall forge, counterfeit, alter, or mutilate any records or 
documents required by section 60.95 or make any false or misleading state- 
ments of information required by section 60.95. 





; 


«24 4387355 
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Release Issued 


8. On January 15, 1942, Acting Director of Safety Regulation of the Civil 
Aeronautics Administration issued to all aircraft owners of record Safety 
Regulation Release No. 87, effective February 15, 1942, containing instructions 
for establishing either an operating base or a place of storage for all civil 
aircraft and for keeping the Administrator advised as to the location of their 


aircraft. 


9. On January 15, 1942, Acting Director of Safety Regulation of the Civil 
Aeronautics Administration issued Safety Regulation Release No. 88 effec- 
tive February 15, 1942, containing instructions and requirements for desig- 
nation and operation of a designated landing area. 








INTERNATIONAL 


MILITARY AVIATION MISSION 


Agreement Between the United States of America and Bolivia, Signed 
September 4, 1941, Effective September 4, 1941 


In conformity with the request of the Government of the Republic of 
Bolivia to the Government of the United States of America, the President 
of the United States of America has authorized the appointment of officers 
and enlisted men to constitute a Military Aviation Mission to the Republic of 
Bolivia under the conditions specified below: 


TITLE I 
Purpose and Duration 


ARTICLE 1. The purpose of this Mission is to cooperate with the Minister 
of National Defense of Bolivia and with the personnel of the Bolivian Air 
Force with a view to enhancing the efficiency of the Bolivian Air Force. 


ArTICLE 2. This Mission shall continue for a period of four years from 
the date of the signing of this Agreement by the accredited representatives of 
the Government of the United States of America and the Government of 
Bolivia, unless previously terminated or extended as hereinafter provided. 
Any member of the Mission may be recalled by the Government of the 
United States of America after the expiration of two years of service, in 
which case another member shall be furnished to replace him. 


ARTICLE 3. If the Government of Bolivia should desire that the services 
of the Mission be extended beyond the stipulated period, it shall make a written 
proposal to that effect six months before the expiration of this Agreement. 


ARTICLE 4. This Agreement may be terminated before the expiration of 
the period of four years prescribed in Article 2, or before the expiration of 
the extension authorized in Article 3, in the following manner: 


(a) By either of the Governments, subject to three months’ written 
notice to the other Government ; 


(b) By the recall of the entire personnel of the Mission by the Govern- 
ment of the United States of America in the public interest of the United 
States of America, without necessity of compliance with provision (a) of 
this Article. 


ArtTicLe 5. This Agreement is subject to cancellation upon the initiative 
of either the Government of the United States of America or the Government 
of Bolivia in case either country becomes involved in domestic or foreign 
hostilities. 
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Titte II 
Composition and Personnel 


ArtIcLe 6. This Mission shall consist of such personnel of the United 
States Army Air Corps as may be agreed upon by the Minister of National 
Defense of Bolivia through its authorized representative in Washington and 
by the War Department of the United States of America. 


Tite III 
Duties, Rank and Precedence 


ArticLe 7. The personnel of the Mission shall perform such duties as 
may be agreed upon between the Minister of National Defense of Bolivia and 
the Chief of the Mission. 


ArTICLE 8. The members of the Mission shall be responsible solely to 
the Minister of National Defense of Bolivia, through the Chief of the Mission. 


ARTICLE 9. Each member of the Mission shall serve on the Mission with 
the rank he holds in the United States Army Air Corps, with the exception 
of the non-commissioned officers who shall be commissioned Second Lieu- 
tenants in the Bolivian Army. The members of the Mission shall wear either 
the uniform of the United States Army Air Corps or of the Bolivian Army 
to which they shall be entitled, at the discretion of the Chief of the Mission 
but shall have precedence over all Bolivian officers of the same rank. 


ArtTIcLe 10. Each member of the Mission shall be entitled to all benefits 
and privileges which the Regulations of the Bolivian Air Force provide for 
Bolivian officers and subordinate personnel of corresponding rank. 


ArticLE 11. The personnel of the Mission shall be governed by the 
disciplinary regulations of the United States Army Air Corps. 


TitLe IV 
Compensation and Perquisites 


ArTICLE 12. Members of the Mission shall receive from the Government 
of Bolivia such net annual compensation as may be agreed upon between the 
Government of the United States of America and the Government of Bolivia 
for each member. This compensation shall be paid in twelve (12) equal 
monthly instalments, each due and payable on the last day of the month. The 
compensation shall not be subject to any tax, now or hereafter in effect, of 
the Government of Bolivia or of any of its political or administrative sub- 
divisions. Should there, however, at present or while this Agreement is in 
. effect, be any taxes that might affect this compensation, such taxes shall be 
borne by the Ministry of National Defense of Bolivia in order to comply 
with the provision of this Article that the compensation agreed upon shall 
be net. 

ARTICLE 13. The compensation agreed upon as indicated in the preceding 


Article shall commence upon the date of departure from the United States 
of America of each member of the Mission, and, except as otherwise expressly 
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provided in this Agreement, shall continue, following the termination of duty 
with the Mission, for the return voyage to the United States of America and 
thereafter for the period of any accumulated leave which may be due. 


ArtIcLe 14. The compensation due for the period of the return trip and 
accumulated leave shall be paid to a detached member of the Mission before 
his departure from Bolivia, and such payment shall be computed for travel by 
the shortest usually traveled route to the port of entry in the United States 
of America, regardless of the route and method of travel used by the member 
of the Mission. 


ArtTIcLE 15. Each member of the Mission and his family shall be fur- 
nished by the Government of Bolivia with first-class accommodations for 
travel, via the shortest usually traveled route, required and performed under 
this Agreement, between the port of embarkation in the United States of 
America and his official residence in Bolivia, both for the outward and for 
the return voyage. The Government of Bolivia shall also pay all expenses of 
shipment of household effects, baggage and automobile of each member of 
the Mission between the port of embarkation in the United States of America 
and his official residence in Bolivia as well as all expenses incidental to the 
transportation of such household effects, baggage and automobile from 
Bolivia to the port of entry in the United States of America. Transportation 
of such household effects, baggage and automobile shall be effected in one 
shipment, and all subsequent shipments shall be at the expense of the respective 
members of the Mission except as otherwise provided in this Agreement, or 
when such shipments are necessitated by circumstances beyond their control. 
Payment of expenses for the transportation of families, household effects and 
automobiles, in the case of personnel who may join the Mission for temporary 
duty at the request of the Minister of National Defense of Bolivia, shall not 
be required under this Agreement, but shall be determined by negotiations 
between the War Department of the United States of America and the 
authorized representative of the Minister of National Defense of Bolivia in 
Washington at such time as the detail of personnel for such temporary duty 
may be agreed upon. 


ARTICLE 16. The Government of Bolivia shall grant, upon request of the 
Chief of the Mission, exemption from customs duties on articles imported 
by the members of the Mission for their personal use and for the use of 
members of their families. 


ARTICLE 17. Compensation for transportation and traveling expenses im 
the Republic of Bolivia on official business of the Government of Bolivia shall 
be provided by the Government of Bolivia in accordance with the provisions 
of Article 10. 


ArticLte 18. The Government of Bolivia shall provide the Chief of the 
Mission with a suitable automobile with chauffeur, for use on official business. 
Suitable motor transportation with chauffeur, and when necessary an airplane 
properly equipped, shall on call be made available by the Government of 
Bolivia for use by the members of the Mission for the conduct of the official 
business of the Mission. 


ArtIcLe 19. The Government of Bolivia shall provide suitable office space 
and facilities for the use of the members of the Mission. 
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ARTICLE 20. If any member of the Mission, or any of his family, should 
die in Bolivia, the Government of Bolivia shall have the body transported to 
such place in the United States of America as the surviving members of the 
family may decide, but the cost to the Government of Bolivia shall not exceed 
the cost of transporting the remains from the place of decease to New York 
City. Should the deceased be a member of the Mission, his services with the 
Mission shall be considered to have terminated fifteen (15) days after his 
death. Return transportation to New York City for the family of the deceased 
member and for their baggage, household effects and automobile shall be 
provided as prescribed in Article 15. All compensation due the deceased 
member, including salary for fifteen (15) days subsequent to his death, and 
reimbursement for expenses and transportation due the deceased member for 
travel performed on official business of Bolivia, shall be paid to the widow 
of the deceased member or to any other person who may have been desig- 
nated in writing by the deceased while serving under the terms of this Agree- 
ment; but such widow or other person shall not be compensated for accrued 
leave due and not taken by the deceased. All compensations due the widow, 
or other person designated by the deceased, under the provisions of this 
Article, shall be paid within fifteen (15) days of the decease of the said 
member. 


TITLE V 
Requisites and Conditions 


ARTICLE 21. So long as this Agreement, or any extension thereof, is in 
effect, the Government of Bolivia shall not engage the services of any per- 
sonnel of any other foreign government for duties of any nature connected 
with the Bolivian Air Force, except by mutual agreement between the Gov- 
ernment of the United States of America and the Government of Bolivia. 


ARTICLE 22. Each member of the Mission shall agree not to divulge or 
in any way disclose to any foreign government or to any person whatsoever 
any secret or confidential matter of which he may become cognizant in his 
capacity as a member of the Mission. This requirement shall continue in 
force after the termination of service with the Mission and after the expira- 
tion or cancellation of this Agreement or any extension thereof. 


ArTICLE 23. Throughout this Agreement the term “family” is limited to 
mean wife and dependent children. 


ARTICLE 24. Each member of the Mission shall be entitled to one month’s 
annual leave with pay, or to a proportional part thereof with pay for any frac- 
tional part of a year. Unused portions of said leave shall be cumulative from 
year to year during service as a member of the Mission. 


ArticLe 25. The leave specified in the preceding Article may be spent 
in Bolivia, in the United States of America or in other countries, but the 
expense of travel and transportation not otherwise provided for in this 
Agreement shall be borne by the member of the Mission taking such leave. 
All travel time shall count as leave and shall not be in addition to the time 
authorized in the preceding Article. 


ArTIcLE 26. The Government of Bolivia agrees to grant the leave 
specified in Article 24 upon receipt of written application, approved by the 
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Chief of the Mission with due consideration for the convenience of the 
Government of Bolivia. 


ARTICLE 27, Members of the Mission that may be replaced shall terminate 
their services on the Mission only upon the arrival of their replacements, 
except when otherwise mutually agreed upon in advance by the respective 
Governments. 


ArTICLE 28. The Government of Bolivia shall provide suitable medical 
attention to members of the Mission and their families. In case a member of 
the Mission becomes ill or suffers injury, he shall, at the discretion of the 
Chief of the Mission, be placed in such hospital as the Chief of the Mission 
deems suitable, after consultation with the Minister of National Defense of 
Bolivia, and all expenses incurred as the result of such illness or injury while 
the patient is a member of the Mission and remains in Bolivia shall be paid 
by the Government of Bolivia. If the hospitalized member is a commissioned 
officer he shall pay his cost of subsistence, but if he is an enlisted man the 
cost of subsistence shall be paid by the Government of Bolivia. Families shall 
enjoy the same privileges agreed upon in this Article for members of the 
Mission, except that a member of the Mission shall in all cases pay the cost 
of subsistence incident to hospitalization of a member of his family, except 
as may be provided under Article 10. 


ArTICLE 29. Any member of the Mission unable to perform his duties 
with the Mission by reason of long continued physical disability shall be 
replaced. 


IN WITNESS WHEREOF, the undersigned, Cordell Hull, Secretary of State 
of the United States of America, and Luis Fernando Guachalla, Envoy 
Extraordinary and Minister Plenipotentiary of the Republic of Bolivia at 
Washington, duly authorized thereto, have signed this Agreement in duplicate 
in the English and Spanish languages, at Washington, this fourth day of 
September, one thousand nine hundred and forty-one. 


CorpELL Hutt [SEAL] 


Luis GUACHALLA [SEAL] 














BOOK REVIEWS 


COMMERCIAL AIR TRANSPORTATION. By John H. Frederick, 
University of Texas: Richard D. Irwin, Inc., Chicago, 1942. Pp. 493. 


This study on air transportation, presents an analysis of the economic 
background underlying the industry. It is as complete a presentation on the 
subject as has thus far been made. Two generalizations may be advanced: 
first, the original material written by Mr. Frederick represents sound economic 
thought and is a constructive contribution to aeronautical literature; second, 
it is unfortunate that certain supporting data was not better selected and too 
little consideration given recent Civil Aeronautics Board reports. 


The chapter on “Certificates of Public Convenience and Necessity for 
Air Transport,” albeit first published in the Harvard Business Review, is 
Mr. Frederick’s original contribution and is one of the most brilliant dis- 
cussions ever made on the subject. High praise is also due the author’s original 
treatment on air express. 


However, it is on this subject of air cargo that we see far too much 
consideration given a proposal advanced by interests outside of the aviation 
industry, and whose basic figures and conclusions have been questioned by 
authoritative sources. Of minor importance, in this respect, is the almost 
repetitious mis-quoting of the names of the authors and company responsible 
for this outside air cargo study. 


The subject of air cargo will forever remain a topic of key interest. 
Many of the proposals, however, will continue to be of academic interest 
only until such time as a practical demonstration will be available as to the 
feasibility of air cargo on an extensive scale. To be practicable, a widespread 
air cargo system must have low-operating costs to permit substantial reduc- 
tions in prevailing rates. This in turn, requires a plane with a pay-load 
capable of producing the desired result. No such plane is presently available 
although it is claimed plans for such planes are. These plans will continue 
theoretical until they are tried and proven otherwise. 


The question of source material and its application in substantiating 
certain conclusions has always been a matter of vital interest but has hardly 
received the attention it deserves. The mere fact that an imposing looking 
document makes an appearance with ali the embellishments of the graphic 
arts, does not necessarily make it an authoritative report, final and con- 
clusive. It is not only important to determine who issued the report but the 
basis of the representations contained in the report itself. 


For example, Mr. Frederick makes frequent use of an air line study 
issued by a securities firm now defunct. This in itself does not help the 
situation very much. More important, however, this particular study is 
believed to represent largely a compilation of material first appearing in 
other financial publications and studies, and has been passed off as an original 
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presentation. Moreover, this air line study attempts certain future projections, 
which Mr. Frederick quotes and which in retrospect are far wide of their 
mark. On the other hand, another air transport study issued by still another 
securities firm, contains the sources of material used and makes frequent use 
of official reports and decisions. This type of material has a good deal of 
substance and could support to much better advantage certain conclusions 
advanced in Mr. Frederick’s book. 


The author displays a realistic approach in the short analytical studies 
of the various air lines. For example, no hesitancy is shown in reporting 
the constant deteriorating position of United Air Lines. Most books on the 
industry give all aviation companies an uniform pat on the back and overlook 
realities. Mr. Frederick’s analysis on United, however, is nothing more than 
the story being unfolded by the stock market barometer which is realistic 
in its own way. In other words, marketwise, United has lost ground to 
virtually every major air carrier. 


The originality of Mr. Frederick’s own contribution is particularly note- 
worthy in the discussion on “Air Mail Traffic and Rates.” Here again, the 
basis is the author’s own conclusions expertly drawn from official reports 
and decisions. This subject, at best, is not a simple one, and it requires great 
skill to weave a pattern through the economic regulation of the industry so 
that it may be understandable without too much confusing legalistic palaver. 


It is unfortunate, however, that some mention was not made of the Civil 
Aeronautics Board examiner’s report recommending “recapture” of mail 
payments along with reduced rates for American Airlines. Since that time, 
such action has received final approval by a recent Board decision. The 
implications are tremendous, as the precedent has now been established for 
the Board to examine air line earnings going back over a period of years and 
establishing the basis for the return of such earnings. Admittedly, no one 
could pierce the veil of the future to see such action by the Board. However, 
the examiner’s report was available at the time and perhaps the novelty of 
the recapture-of-earnings recommendation should have been given some 
consideration by Mr. Frederick, particularly when we realize that the 
American case may rank as the most important air mail rate determination 
yet issued. 


It would be a serious mistake to permit these omissions and the use of 
certain source material in a few instances, to detract from the otherwise 
splendid treatment of the economics of the air transport industry by Mr. 
Frederick. The book is well written and its factual interpretation of the 
industry should prove helpful to many students of aviation. 


Setic ALTSCHUL* 





* Independent aviation consultant; Financial Editor of Aviation; contributor to 
Barron’s and other publications. 








